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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-85) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved July 18, 
1995, to August 14, 1995, pursuant to Subpart C, Part 191, Customs 
Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract 
was forwarded or approved by, and the date on which it was approved. 


Dated: October 5, 1995. 


WILLIAM G. ROSOFF, 
Branch Chief, 
Entry and Carrier Rulings Branch. 


(A) Company: Allied-Signal, Inc. 

Articles: Industrial nylon 6 filament yarn; nylon 6 carpet filament yarn 
Merchandise: Molten caprolactam monomer 

Factory: Hopewell, VA 

Proposal signed: February 8, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Houston, July 27, 1995 


(B) Company: Amerchol Corp. 

Articles: UCARE polymer 

Merchandise: Hydroxyethy] cellulose 

Factory: Greensburg, LA 

Proposal signed: February 15, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, July 26, 1995 
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(C) Company: BP Marine Americas 

Articles: Intermediate grade fuels 

Merchandise: Residual fuel oil, class I; distillate fuel oil, class II 

Factories: Gretna, LA; San Pedro, CA; Port Newark & Paulsboro, NJ; 
Deer Park, TX; Chesapeake, VA; Port Angeles & Seattle, WA; 
Baltimore, MD; Portland, OR 

Proposal signed: May 23, 1995 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, July 24, 1995 

Revokes: T.D. 95-34-D to cover change in factory locations 


(D) Company: Bayer Corp. 

Articles: Desmodur W 

Merchandise: Methylene bis (4-cyclohexylamine) 

Factories: Baytown, TX; New Martinsville, WV 

Proposal signed: June 15, 1995 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, August 10, 1995 

Revokes: T.D. 92-88-S to sover name change from Miles Inc. 


(E) Company: Bayer Corp. 

Articles: Isocyanates 

Merchandise: Aniline 

Factories: Baytown, TX; New Martinsville, WV 

Proposal signed: June 15, 1995 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, August 10, 1995 

Revokes: T.D. 92-88-R to cover name change from Miles Inc. 


(F) Company: Bayer Corp. 

Articles: Coal tar dyestuffs; pigments; intermediates; lakes; toners; 
blends of dyestuffs and dyestuffs reduced in strength 

Merchandise: Dye intermediates, per T.D. 72-108(3); organic pigments; 
dyes 

Factories: Bayonne & Haledon, NJ; Goose Creek & Rock Hill, SC 

Proposal signed: June 15, 1995 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, August 10, 1995 

Revokes: T.D. 92-88-Q to cover name change from Miles Inc. 
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(G) Company: Chemetals Inc. 

Articles: Electrolytic manganese metal powder; nitrided electrolytic 
manganese/iron briquettes (nitrel met); nitrided electrolytic 
manganese briquettes 

Merchandise: Electrolytic manganese metal flake; electrolytic manganese 
metal powder 

Factories: Baltimore, MD; New Johnsonville, TN 

Proposal signed: June 29, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, August 1, 1995 


(H) Company: Continental General Tire, Inc. 

Articles: Fabric; tires 

Merchandise: Nylon 6.6 fabric; nylon 6.6 yarn; greige cord 1890 

Factories: Barnesville, GA; Bryan, OH; Charlote, NC; Mayfield, KY; 
Mount Vernon, IL; Odessa, TX 

Proposal signed: January 28, 1994 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, July 21, 1995 

Revokes: T.D. 94-83-K to cover name change from General Tire, Inc., 
and change in factory locations 


(I) Company: Continental General Tire, Inc. 

Articles: Tires 

Merchandise: Sulfenamide accelerators—DCBS, TBBS, MBS; 
guanidine accelerator—DPG; hindered bisphenol antioxidant; 
cobalt adhesion promoter; thiuram accelerators—TMTM, TMTD; 
dihydro trimethyl quinoline antioxidant; thiazole accelerator— 
MBTS 

Factories: Barnesville, GA; Bryan, OH; Charlotte, NC; Mayfield, KY; 
Mount Vernon, IL; Odessa, TX 

Proposal signed: January 28, 1995 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, July 21, 1995 

Revokes: T.D. 95-10-K to cover a name change from General Tire, Inc., 
and a change in factory locations 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 43, OCTOBER 25, 1995 


(J) Company: Crompton & Knowles Colors Inc. 

Articles: Dyestuffs cut in strength 

Merchandise: Organic pigments 

Factories: Gibraltar & Reading, PA; Greenville, SC 

Proposal signed: May 25, 1995 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, August 11, 1995 

Revokes: T.D. 92-59-C to cover name change from Crompton & 
Knowles Corp. 


(K) Company: Crompton & Knowles Colors Inc. 

Articles: Coal tar dyestuffs; pigments; blends of dyestuffs 

Merchandise: Dye intermediates, per T.D. 72-108(3) 

Factories: Gibraltar & Reading, PA; Greenville, SC; Lowell, NC; 
Newark & Nutley, NJ 

Proposal signed: May 25, 1995 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, August 11, 1995 

Revokes: T.D. 92-39-F to cover name change from Crompton & 
Knowles Corp. 


(L) Company: Eastman Kodak Co. 


Articles: Finished presensitized lithographic plates 
Merchandise: Aluminum alloy coils 

Factories: Rochester, NY; Windsor, CO 

Proposal signed: April 21, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, August 14, 1995 
Revokes: T.D. 91-45-G 


(M) Company: Fabricolor Inc. 

Articles: Coal tar dyestuffs; pigments; intermediates; blends of 
dyestuffs; dyestuffs reduced in strength 

Merchandise: Dye intermediates, per T.D. 72-108(3) 

Factory: Paterson, NJ 

Proposal signed: March 28, 1995 

Basis of claim: Used in 

Contract fowarded to RC of Customs: New York, July 24, 1995 
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(N) Company: The Goodyear Tire & Rubber Co. 

Articles: Tires; hose; V-belts; tank treads; air springs 

Merchandise: N-(1,3 dimethylbutyl)-N’-phenyl-P-phenylenediamine 
(a/k/a 6PPD; HPPD; Zonflax®) - 

Factories: Akron, Greensburg & St. Marys & Jackson, OH; Danville, 
VA; Gadsden, AL; Lawton, OK; Topeka, KS; Union City, TN; 
Lincoln & Norfolk, NE; Hannibal, MD; Mt. Pleasant, IA; Sun 
Prairie, WI; Atlanta, GA; Kingsman, AZ 

Proposal signed: February 10, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, July 24, 1995 


(O) Company: The Goodyear Tire & Rubber Co. 

Articles: Tires; nylon fabric 

Merchandise: Nylon industrial yarn 

Factories: Cartersville & Calhoun, GA; Gadsden & Decatur, AL; Akron, 
OH; Danville, VA; Lawton, OK; Topeka, KS; Union City, TN 

Proposal signed: January 25, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, August 9, 1995 


(P) Company: Haarmann & Reimer Corp. 

Articles: Benzyl acetate; benzyl benzoate 

Merchandise: Benzyl] alcohol 

Factory: Goose Creek, SC 

Proposal signed: February 7, 1995 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: New York, August 8, 1995 


(Q) Company: ICI Composites Inc. 

Articles: Continuous and discontinuous preimpregnated composites 
materials; molding compounds; woven carbon or graphite fibers 

Merchandise: Synthetic carbon & graphite fibers 

Factories: Winona, MN; Orange, CA: Greenville, TX; Tempe, AZ; 
Delano, PA 

Proposal signed: June 16, 1995 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, July 21, 1995 
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(R) Company: International Nutrition, Inc. 

Articles: Vitamin blends 

Merchandise: Various vitamins; folic acid; niacin; niacinamide; 
pantothenic acids; micro mix 

Factory: Omaha, NE 

Proposal signed: February 10, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, July 18, 1995 


(S) Company: The Lubrizol Corp. 

Articles: Lubricating oil additives 

Merchandise: Lubricating oil additive intermediate 0840.2 
Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: January 25, 1995 

Basis of claim: Used in 


Contract forwarded to RC of Customs: Chicago, July 27, 1995 


(T) Company: The Lubrizol Corp. 

Articles: Lubricating oil additives 

Merchandise: Lubricating oil additive intermediate 121.49 
Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: July 10, 1995 

Basis of claim: Used in 


Contract forwarded to RC of Customs: Chicago, August 10, 1995 


(U) Company: The Lubrizol Corp. 

Articles: Lubricating oil additives 

Merchandise: Lubricating oil additive intermediate 121.71 
Factories: Painesville, OH; Deer Park & Pasadena, TX 
Proposal signed: July 11, 1995 

Basis of claim: Used in 


Contract forwarded to RC of Customs: Chicago, August 11, 1995 


(V) Company: Merck & Co., Inc. 

Articles: Trityl losartan intermediate (a/k/a 1 H-imidazole-5-meth- 
anol, 2-butyl-4-chloro-1-(2’-(2-(triphenylmethyl)2 H-tetrazole-5-Y1) 
(1,1'bi-pheny!)-4-Y1) methyl)) 

Merchandise: 4-bromobenzyl bromide; n-butyl chloro formyl 


imidazole; 5-phenyltetrazole; tributylphosphine; trityl chloride 
Factory: Albany, GA 


Proposal signed: April 10, 1995 
Basis of claim: Used in 
Contract forwarded to RC of Customs; New York, July 31, 1995 
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(W) Company: Merck, Sharp & Dohme Quimica de Puerto Rico, Inc. 
Articles: Methyldopa a/k/a L-N-acetylaminonitrile (LAAN) 
Merchandise: Vanillin technical; dimethylsulfoxide technical, bulk 
Factory: Barceloneta, PR 

Proposal signed: March 6, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, August 10, 1995 
Revokes: T.D. 92-39-R 


(X) Company: Rohm and Haas Delaware Valley, Inc. 

Articles: Acryloid and other modifiers; emulsions; acryloid solution 
coatings; monomer blends 

Merchandise: Butyl acrylate 

Factories: Philadelphia & Bristol, PA 

Proposal signed: July 10, 1995 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, August 8, 1995 

Revokes: T.D. 79-259-P 


(Y) Company: Rohm and Haas Texas Inc. 

Articles: Ethyl acrylate 

Merchandise: Ethyl alcohol; crude acrylic acid; industrial grade acrylic 
acid 

Factory: Deer Park, TX 


Proposal signed: August 16, 1994 
Basis of claim: Used in 


Contract forwarded to RC of Customs: Houston, August 11, 1995 


(Z) Company: The Upjohn Co. 

Articles: Hydrocortisone hemisuccinate USP monohydrate 
Merchandise: Hydrocortisone USP 

Factory: Kalamazoo, MI 

Proposal signed: March 13, 1995 

Basis of claim: Used in 


Contract forwarded to RC of Customs: Chicago, July 27, 1995 








U.S. Customs Service 


General Notices 


PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


APPLICATION FOR CUSTOMS APPROVAL/ACCREDITATION TO 
COMMERCIAL GAUGERS AND COMMERCIAL LABORATORIES 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Application for Customs Approval/Accreditation to Com- 
mercial Gaugers and Commercial Laboratories. This request for com- 
ment is being made pursuant to the Paperwork Reduction Act of 1995 
(Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
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ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Application for Customs Approval/Accreditation to Commer- 
cial Gaugers and Commercial Laboratories 

OMB Number: 1515-0155 

Form Number: N/A 

Abstract: This collection of information is required from individuals 
and businesses in establishing the applicant’s credentials so that Cus- 
toms can determine whether or not the applicant meets the require- 
ments for accreditation and is qualified to analyze importations. 

Current Actions: Section 613 of Public Law 103-182 (NAFTA Imple- 
mentation Act) directs Customs to establish a procedure to accredit pri- 
vately owned testing laboratories. The application and resulting fee 
collection procedures have been established to comply with the statute. 

Type of Review: Revision 

Affected Public: Business or other for-profit institutions Individuals 
or households 

Estimated Number of Respondents: 85 

Estimated Time Per Respondent: 1 hour 

Estimated Total Annual Burden Hours: 100 


Dated: October 2, 1995. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53667)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


COMMERCIAL INVOICES, CUSTOMS ForM 7501 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Commercial Invoices. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3506(c)(2)(A)). 
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DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record.In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Commercial Invoices OMB Number: 1515-0120 

Form Number: CF 7501 

Abstract: The collection of information on the Commercial Invoice is 
necessary for the proper assessment of Customs duties. The informa- 
tion which is supplied by the foreign shipper is used to ascertain the 
proper tariff classification and Customs valuation of imported mer- 
chandise. 

Current Actions: There are no changes to this information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 2,952 

Estimated Number of Responses: 9,000,000 

Estimated Time Per Respondent: 10 seconds 

Estimated Total Annual Burden Hours: 25,210 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53668)| 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


EXPORTATION OF USED SELF-PROPELLED VEHICLES 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Exportation of Used Self-Propelled Vehicles. This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 


tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Exportation of Used Self-Propelled Vehicles 

OMB Number: 1515-0157 

Form Number: N/A 

Abstract: This collection of information is required to verify vehicle 
ownership of exporters for importation/exportation of vehicles in the 
United States. Any individual attempting to export such a vehicle to 
furnish documentation, to include the vehicle identification number as 
proof that the vehicle is lawfully owned by the exporter. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Individuals 
or households 

Estimated Number of Respondents: 64,000 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 12,662 

Dated: October 2, 1995. 

V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 
{Published in the Federal Register, October 16, 1995 (60 FR 53668)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


FOREIGN ASSEMBLER’S DECLARATION 
(WITH ENDORSEMENT BY THE IMPORTER) 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Foreign Assembler’s Declaration (With Endorsement By 
The Importer). This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 43, OCTOBER 25, 1995 


burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record.In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Foreign Assembler’s Declaration (With Endorsement By The 
Importer) 

OMB Number: 1515-0088 

Form Number: N/A 

Abstract: This collection of information is required to substantiate a 
claim for duty-free treatment of U.S. fabricated components sent 
abroad for assembly and subsequently returned to the U.S. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Individuals 
or households 

Estimated Number of Respondents: 2,730 

Estimated Time Per Respondent: 50 minutes 

Estimated Total Annual Burden Hours: 283,469 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53668)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


HARBOR MAINTENANCE FEE 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Harbor Maintenance Fee. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 
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DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service Print- 
ing and Records Services Group, Room 6216, 1301 Constitution Ave., 
N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Harbor Maintenance Fee 

OMB Number: 1515-0158 

Form Number: N/A 

Abstract: The collection of information on the Harbor Maintenance 
Fee is used to certifiy that nonprofit organizations or cooperatives 
which own or finance cargo that is intended for use in humanitarian or 
developmental assistance overseas, are entitled to an exemption from 
the harbor maintenance fee. 

Current Actions: A rule change (Public law 100-647) included an 
exemption for nonprofit organizations or cooperatives which own or 
finance cargo are entitled to the exemption from payment. 

Type of Review: Extention (with change) 

Estimated Number of Respondents: 130 

Estimated Time Per Respondent: 25 minutes 

Estimated Total Annual Burden Hours: 389 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53669)] 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


IMPORTER ID INPUT RECORD, CUSTOMS ForM 5106 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Importer ID Input Record. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Importer ID Input Record 

OMB Number: 1515-0191 

Form Number: CF-5106 

Abstract: This collection of information is required to establish bond 
coverage, release and entry of merchandise, liquidation, issuance of 
bills and refunds, and processing of drawback and FP&F actions. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 





U.S. CUSTOMS SERVICE 


Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 240 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 48 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, October 16, 1995 (60 FR 53669)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


PROTEST, CUSTOMS ForM 19 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; Request for com- 
ments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Importer’s Protest. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
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burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Protest 

OMB Number: 1515-0056 

Form Number: CF 19 

Abstract: This collection of information is required information nec- 
essary to identify documents and statements in order to allow or deny 
the protest, and to advise protestant. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions, Individuals 
or households 

Estimated Number of Respondents: 3,700 

Estimated Time Per Respondent: 1 hour 

Estimated Total Annual Burden Hours: 23,432 


Dated: October 2, 1995. 
V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 
{Published in the Federal Register, October 16, 1995 (60 FR 53670)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


IMPORTERS OF MERCHANDISE SUBJECT TO ACTUAL USE PROVISIONS 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Importers of Merchandise Subject to Actual Use Provi- 
sions. This request for comment is being made pursuant to the Paper- 


work Reduction Act of 1995 (Public Law 104-18; 44 U.S.C. 
3506(c)(2)(A)). 
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DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13;.44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document. Customs is soliciting comments concerning 
the following information collection: 

Title: Importers of Merchandise Subject to Actual Use-Provisions 

OMB Number: 1515-0091 

Form Number: N/A 

Abstract: This collection of information is required to identify certain 
items that may be admitted duty-free such as farming implements, seed, 
potatoes etc. providing the importer can prove these items were actu- 
ally used as contemplated by law. Current Actions: There are no 
changes to the information collection. This submission is being sub- 
mitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Individuals 
or households 

Estimated Number of Respondents: 12,000 

Estimated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 13,000 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53670)] 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


MANUFACTURING DRAWBACK AND/OR CERTIFICATES, CUSTOMS ForM 331 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Manufacturing Drawback and/or Certificates. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 


to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Manufacturing Drawback and/or Certificates 

OMB Number: 1515-0148 

Form Number: CF 331 

Abstract: The collection of information on the Manufacturing Draw- 
back Entry and/or Certificate is necessary for the proper filing, docu- 
mentation and validation upon the exportation of articles 
manufactured or produced in the U.S. with the use of imported mer- 
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chandise or domestic merchandise of the same kind and quality, with a 
percentage of the amount of duties paid on the merchandise to be 
refunded as drawback. 

Current Actions: There are no changes to this information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Estimated 
Number of Respondents: 3,500 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 124,998 


Dated: October 2, 1995. 
V. CAROL BARR, 


Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, October 16, 1995 (60 FR 53671)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Petroleum Refineries In Foreign Trade Subzones. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service Print- 
ing and Records Services Group, Room 6216, 1301 Constitution Ave., 
N.W, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Petroleum Refineries in Foreign Trade Subzones OMB Num- 
ber: 1515-0189 

Form Number: N/A 

Abstract: The collection of information on the Petroleum Refineries 
In Foreign Trade Subzones is required information necessary to 
account for all admissions into, operations occurring within each phase 
of a refining operation, and for all withdrawls from said premises. The 
data is deemed necessary in order to protect the revenue. 

Current Actions: A rule change (T.D. 95-35) added a new 19 CFR Part 
146.91-96 governing the operations of crude petroleum refineries. This 
submission is being submitted to extend the expiration date. 

Type of Review: Extension (with change) 

Estimated Number of Respondents: 18 

Estimated Time Per Respondent: 6 hours 

Estimated Total Annual Burden Hours: 37,440 


Dated: October 2, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 
{Published in the Federal Register, October 16, 1995 (60 FR 53671)] 





PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


PROOF OF USE FOR RATES OF DuTY DEPENDENT ON ACTUAL USE 
AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning Proof of Use for Rates of Duty Dependent on Actual Use. 
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This request for comment is being made pursuant to the Paperwork 
Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service Paper- 
work Management Group, Room 6216, 1301 Constitution Ave., N.W,, 
Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506 (c) (2) (A)). The comments should address the accuracy of 
the burden estimates and ways to minimize the burden including the 
use of automated collection techniques or the use of other forms of 
information technology. Other relevant aspects of the proposed or con- 
tinuing information collection may be commented on also. The com- 
ments that are submitted will be summarized and included in Customs 
request for approval by the Office of Management and Budget (OMB) of 
the information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Proof of Use for Rates of Duty Dependent on Actual Use 

OMB Number: 1515-0109 

Form Number: N/A 

Abstract: This collection of information is required information nec- 
essary to identify documents and statements in order to allow or deny 
the protest, and to advise protestant. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Individuals 
or households 

Estimated Number of Respondents: 700 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 4,025 


Dated: October 2, 1995. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, October 16, 1995 (60 FR 53672)) 
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PUBLIC INFORMATION COLLECTION REQUIREMENTS; 
REQUEST FOR PUBLIC INPUT 


SPECIAL FORM OF ENTRY OF ARTICLES FOR EXHIBITION 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Announcement of information collection; request for 
comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and 
respondent burden, Customs invites the general public and other Fed- 
eral agencies to comment on an information collection requirement 
concerning the Special Form of Entry of Articles for Exhibition. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before December 4, 
1995, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tele. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology. Also, other relevant aspects of the proposed or continu- 
ing information collection may be commented on. The comments that 
are submitted will be summarized and included in Customs request for 
approval by the Office of Management and Budget (OMB) of the 
information collection. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Special Form of Entry of Articles for Exhibition 

OMB Number: 1515=0106 

Form Number: N/A 

Abstract: The collection of information on the Special Form of Entry 
of Articles for Exhibition is necessary for the proper control of goods 
which enter through the borders of the United States. Goods are 
entered for exhibit free of duty under the legal authority of the Tariff 
Schedules of the United States. 
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Current Actions: There are no changes to this information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions Estimated 
Number of Respondents: 35 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 467 


Dated: October 2, 1995. 


V. CAROL Barr, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, October 16, 1995 (60 FR 53672)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 10, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF FLAT GLASS FOR DISPLAY PANELS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of flat glass for display panels called electroluminescent flat panel dis- 
plays (ELFPDs). These articles are cut glass shapes to which a conduc- 
tor layer and a light emitting layer are applied. Notice of the proposed 
revocation was published on August 30, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 26, 1995. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On August 30, 1995, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 29, Number 35, proposing to revoke HQ 957909, dated 
May 19, 1995, which classified fusion glass for ELFPDs as other glass of 
heading 7003, 7004 or 7005, bent, edge-worked, engraved, drilled, 
enameled or otherwise worked, but not framed or fitted with other 
materials, in subheading 7006.00.40, Harmonized Tariff Schedule of 
the United States (HTSUS). 
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Two comments were received in response to the notice, both favoring 
the proposed revocation of HQ 957909. However, both commenters 
maintain the fusion glass is properly classified in subheading 
8473.30.40 (now 45), HTSUS, as other parts and accessories of the 
machines of heading 8471 not incorporating a cathode ray tube. 

Both commenters maintain that the fusion glass is to be classified 
according to Section XVI, Note 2, HTSUS. Customs agrees. However, 
citing Additional U.S. Rule of Interpretation 1(a), both commenters 
maintain that ELFPDs belong to the same class or kind as certain liquid 
crystal devices (LCDs) which Customs has classified in subheading 
8471.92.30, HTSUS, as display units for automatic data processing 
machines. Customs disagrees with this analysis. Initially, because 
ELFPDs and LCDs utilize different technology to achieve their func- 
tion, it has not been conclusively established that they are in all cases to 
be classified similarly. In addition, the issue of class or kind is believed 
irrelevant in this case because Section XVI, Note 2 is special language or 
context that renders Additional U.S. Rule 1(a) inapplicable. Finally, the 
evidence of record does not conclusively establish that ELFPDs are 
“units” for ADP machines, as defined in Chapter 84, Note 5, HTSUS. 

Both commenters maintain that ELFPDs are prima facie classifiable 
both in heading 8471 and in heading 8543 and that, under GRI 3(a), 
heading 8471 provides the most specific description. Customs disagrees 
that heading 8471 applies because of the previous conclusion regarding 
“units” for ADP machines. 

Both commenters maintain that the proposed classification of the 
fusion glass shapes and the ELFPDs with which they are used is incor- 
rectly based on a World Customs Organization (WCO) Classification 
Opinion which held that electroluminescent devices are goods of sub- 
heading 8543.80. The decision in question, Opinion 8543.80/1, appears 
in the Compendium of Classification Opinions to the Harmonized Com- 
modity Description and Coding System (HS). The Compendium con- 
sists of classification opinions adopted by the Customs Cooperation 
Council (now the World Customs Organization). Both commenters con- 
tend the WCO decision gave no consideration, based on technological 
advances, to whether ELFPDs were display units for ALP machines, 
and that the decision was based on a nomenclature that predated the 
HS. The first contention has been previously addressed. As to the 
second contention, HQ 957793, dated April 19, 1995, states that 
although originally issued under an earlier nomenclature on which the 
HS is modeled, Opinion 8543.90/1 was adopted and carried forward as a 
decision applicable under the HS. HQ 957793 states further that while 
classification opinions in the Compendium constitute the official inter- 
pretation of the Harmonized System, and should be consulted for guid- 
ance, they should not be treated as dispositive. HQ 957793 concluded, 
however, that Compendium Opinion 8543.80/1 was applicable to the 
classification of electroluminescent display panels under the HS. 
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For the stated reasons, we are of the opinion that ELFPDs are electri- 
cal machines and apparatus of heading 8543, and that the fusion glass 
shapes under consideration are parts of such machines and apparatus. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that customs is revoking HQ 957909 to reflect the proper classifica- 
tion of the fusion glass shapes in subheading 8543.90.75, HTSUS, a 
provision for other parts of electrical machines and apparatus, having 
individual functions, not specified or included elsewhere in [chapter 
85]. Tho rate of duty under this provision is 3.6 percent ad valorem. HQ 
958276 revoking HQ 957909 is set forth as the Attachment to this 
document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 6, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, October 6, 1995. 


CLA-2 R:C:M 956276 JAS 
Category: Classification 


Tariff No. 8543.90.75 
Ms. SHIRLEY JUSTICE 


CIRCLE INTERNATIONAL, INC. 
9620 N.E. Colfax Street 
Portland, Oregon 97220 


Re: Fusion glass for electroluminescent flat panel displays; cut glass shapes with conduc- 
tor and light emitting layers; other glass of heading 7003, 7004 or 7005, bent, edge- 
worked, engraved, drilied, enameled or otherwise worked, but not framed or fitted 
with other materials; parts of electroluminescent flat panel displays, section XVI, note 
2; HQ 955700, HQ 957793; HQ 957909 revoked. 


DEAR MS. JUSTICE: 


In a ruling to you, dated May 19, 1995, HQ 957909, on behalf of Planar Systems, we 
held that certain fusion glass from Japan for use in electroluminescent flat panel displays 
was classifiable in subheading 7006.00.40, Harmonized Tariff Schedule of the United 
States (HTSUS), as other glass of heading 7003, 7004 or 7005, bent, edge-worked, 


engraved, drilled, enameled or otherwise worked, but not framed or fitted with other mate- 
rials. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of a pro- 
posal to revoke HQ 957909 was published on August 30, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 35. 


Facts: 


As described in HQ 957909, the merchandise is fusion glass designed and used for elec- 
troluminescent (EL) flat panel displays. EL flat panel displays or ELFPDS are. used in 
industrial controllers, blood gas monitors and commercial copiers, among other uses. This 
fusion glass is cut to various sizes and shapes, worked to remove sharp edges, and the 
4 corners slightly bevelled. A sample submitted with the ruling request measured 912 
inches x 7% inches, 1.1mm thick. The glass is then layered with Indium Tin Oxide (ITO), 
aconductor that makes up the matrix of lines that carry current to each pixel in the electro- 
luminescent flat panel display, and phospors are applied. These are light emitting layers of 
zinc sulfide that also serve as conductors. 

In your initial ruling request, you suggested that subheading 8473.30.50, HTSUS, a pro- 
vision for other parts and accessories of automatic data processing machines might apply, 
as these glass shapes, processed as described, are used with ADP machines and have no 
other uses. HQ 957909 omitted any discussion of this provision because subheading 
7006.09.40 was deemed to be specific, and to supersede a parts provision. We have consid- 
ered whether flat panel displays, including ELFPDs, might qualify as display units for 
automatic data processing (APD) machines of heading 8471. However, the available evi- 
dence does not conclusively establish that ELFPDs are “units” for ALP machines, as 
defined in Chapter 84, Note 5, HTSUS. 

The provisions under consideration are as follows: 


7006 Glass of heading 7003, 7004 or 7005, bent, edge-worked, engraved, 
drilled, enameled or otherwise worked, but not framed or fitted with 
other materials: 

Other: 

7006.00.40 Other * * * 4.9 percent 
ae ae % 1% a rd * 
8543 Electrical machines and apparatus, having individual functions, not 

specified or included elsewhere in [chapter 85]; parts thereof: 

8543.90 Parts: 

Other: 
8543.90.75 Other * * * 3.6 percent 


Issue: 


Whether cut-to-size fusion glass for EL flat panel displays is provided for as parts, in 
heading 8543. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Customs has consistently held that goods that are identifiable as parts of machine or 
apparatus of Chapters 84 or 85 are in all cases to be classifiable in accordance with Section 
XVI, Note 2, HTSUS. HQ 955700, dated December 8, 1994, and related cases. Thus, under 
Note 2(a), parts which are goods included in any of the headings of chapters 84 or 85 are to 
be classifiable in their respective headings. Under Note 2(b), other parts suitable for use 
solely or principally with a particular kind of machine, or with a number of machines of the 
same heading (including a machine of heading 8479 or 8543) are to be classified with the 
machines of that kind. 

In HQ 957793, dated April 19, 1995, we held that EL display panels for blood pressure 
monitors were distinguishable from liquid crystal display panels because they utilize dif- 
ferent technology to achieve their function, and were classifiable in subheading 
8543.80.98, HTSUS, a provision for electrical machines and.apparatus, having individual 
functions, not specified or included elsewhere in [chapter 85]. HQ 957793 cited with 
approval Classification Opinion 8543.80/1 which was included in the Compendium of Clas- 
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sification Opinions to the Harmonized Commodity Description and Coding System. For 
the reasons stated therein, Classification Opinion 8543.80/1 held that electroluminescent 
devices were goods of subheading 8543.80, HTSUS. We should note that while such deci- 
sions are not dispositive, the issuance of a classification opinion in the Compendium consti- 
tutes the official interpretation of the Harmonized System and they should be consulted for 
guidance. 

Evidence in this case indicates that the fusion glass shapes, cut to shape as described, and 
with ITO layers and phosphors or light emitting layers to serve as conductors, are integral, 
constituent and component parts necessary to the completion and proper functioning of 
EL display panels. They qualify as parts for tariff purposes. Their specific shape and man- 
ner of processing is an indication they are principally, if not solely used with display panels 
of heading 8543. 


Holding: 

Under the authority of GRI 1, the fusion glass shapes are provided for in heading 8543. 
They are classifiable in subheading 8543.90.75, HTSUS. 

HQ 957909 dated May 19, 1995, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF UNITS FOR AIR CONDITIONING 
MACHINES 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY; Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of a condenser unit and evaporator unit for an air conditioning 
machine. Notice of the proposed modification was published on August 
30, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 35. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 26, 1995. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Tariff 
Classification Appeals Division, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On August 30, 1995, Customs published notice in the CuSToMs BUL- 
LETIN, Volume 29, Number 35, proposing to modify Headquarters Rul- 
ing Letter (HQ) 957130, dated November 9, 1994, concerning the tariff 
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classification of a condenser unit and evaporator unit for an air condi- 
tioning machine, according to note 4 to section XVI (“functional 
units”), under subheading 8415.83.00, Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for air conditioning 
machines, comprising a motor-driven fan and elements for changing 
the temperature and humidity, not incorporating refrigerating units. 
One comment was received. The essence of the comment and our 
response follows: 


Comment: 


The condenser and evaporator units are the air conditioners “two 
major components,” and therefore, when imported together, they form 
a “functional unit” which is classifiable in accordance with note 4 to 
section XVI, HTSUS. 


Response: 


The condenser and evaporator units in question are components for a 
bus air conditioning system. This system is designed to include a com- 
pressor as one of its components, and cannot function without it. 
Because complete bus air conditioning systems are “functional units,” 
the condenser and evaporator units, which do not form a complete air 
conditioning machine, cannot be classified according to General Rule of 
Interpretation 2(a) as an “unfinished” air conditioning machine under 
heading 8415, HTSUS. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HQ 957130 to reflect the proper classifi- 
cation of the units under subheading 8415.90.80, HTSUS, which 
provides for parts of air conditioning machines. HQ 958018 modifying 
HQ 957130 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 6, 1995. 


MarvIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 6, 1995. 


CLA-2 R:C:M 958018 LTO 
Category: Classification 


Tariff No. 8415.82.00 and 8415.90.80 
Mk. WILLIAM H. STEERE 


UNITED TECHNOLOGIES CARRIER 
CARRIER PARKWAY 

PO. Box 4800 

Syracuse, NY 13221 


Re: Vertical packaged air conditioning units; GRI 2(a); section XVI, note 2,4; unfinished; 
functional unit; HQ 087077; HQ 957130 modified. 
DEAR MR. STEERE: 

This is in response to your letter of April 19, 1995, to the Customs office in New York, 
requesting the classification of a Carrier 50 BR BZ vertical packaged air conditioning unit 
under the Harmonized Tariff Schedule of the United States (HTSUS). Your letter was 
referred to this office for a response. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of HQ 957130, issued to you on 
November 9, 1994, was published on August 30, 1995, in the CUSTOMS BULLETIN, Volume 
29, Number 35. 


Facts: 


The vertical packaged air conditioning unit consists of an evaporator fan coil, connecting 
tubing and compressor. The unit connects to an outdoor air- or water-cooled condenser 
unit. The indoor unit comprises approximately 70-80 percent of the value of the complete, 
“split-system” air conditioner, but cannot function without the outdoor unit. The 5 to 15 
ton units are used in office buildings, lightindustrial, restaurant or retail applications. Dif- 
ferent control systems are offered. 


Issue: 


Whether the vertical packaged air conditioning unit, an indoor unit for asplit-system air 
conditioner, is classifiable as a part of an air-conditioning machine under subheading 
8415.90.80, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

Note 4 to section XVI, HTSUS, concerns the classification of “functional units” under 
the tariff schedule. The note provides, in pertinent part, that “[w]here a machine (includ- 
ingacombination of machines) consists of individual components* * * intended tocontrib- 
ute together to a clearly defined function covered by one of the headings in chapter 84 or 
chapter 85, then the whole falls to be classified in the heading appropriate to that 
function.” 

Split-system air conditioners consist of two units that, when imported together, contrib- 
ute together to a clearly defined function described by heading 8415, HTSUS, which pro- 
vides for air-conditioning machines, comprising a motor-driven fan and elements for 
changing the temperature and humidity. Accordingly, split-system air conditioners, which 
incorporate refrigerating units, are classifiable under subheading 8415.82.00, HTSUS, 
while those that do not incorporate refrigerating units are classifiable under subheading 
8415.83.00, HTSUS. 

The vertical packaged air conditioning unit, when imported separately, is not described 
by the terms of heading 8415, HTSUS, as it, by itself, is not capable of “changing the tem- 
perature and humidity.” Moreover, because complete split-system air conditioners are 
classifiable as “functional units,” neither the indoor, vertical packaged air conditioning 
unit, nor the outdoor condenser unit, can be classified according to GRI 2(5) as an “unfin- 
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ished” air-conditioning machine. See HQ 087077, dated March 27, 1991 (wherein we stated 
that there are no HTSUS legal notes or ENs that provide for “unfinished” functional 
units). Finally, as the vertical packaged air conditioning unit is not a “good included” in any 
chapter 84 or 85 heading, it is classifiable as a part of an air-conditioning machine under 
subheading 8415.90.80, HTSUS. See Section XVI, note 2(a)(b), HTSUS. 

In HQ 957130, we considered the classification of air conditioners for buses, imported in 
various configurations. One of the configurations concerned the importation of self-con- 
tained evaporator and condenser units for these air conditioners. These units were classi- 
fied according to note 4 to section XVI, HTSUS, under subheading 8415.83.00, HTSUS. 
The evaporator and condenser units are components of a system that is designed to include 
acompressor, and cannot function without it. As stated above, because complete split-sys- 
tem air conditioners, such as the bus air conditioning system, are classifiable as “func- 
tional units,” the evapcrator and condenser unit, which do not form a complete air 
conditioning machine, cannot be classified according to GRI 2(a) as an “unfinished” air 
conditioning machine. Accordingly, both are classifiable, as parts, under subheading 
8415.90.80, HTSUS. 

Holding: 

The vertical packaged air conditioning unit is classifiable under subheading 8415.90.80, 
HTSUS, which provides for parts of air-conditioning machines. The corresponding rate of 
duty for articles of this subheading is 2% ad valorem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs RegulatIons (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





PROPOSED MODIFICATION OF RULING LETTER 
RELATING TO VALUATION OF U.S. PACKING 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of proposed modification of valuation ruling letter. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to modify a ruling pertaining to the valuation of 
U.S. packing. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before November 24, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W,, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Kathleen Clarke, Valu- 
ation Branch, (202) 482-7063 or 7010. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to § 625(c)(1). Tariff Act of 1930 (19 U.S.C. § 1625(c)(1)), as 
amended by § 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a ruling pertaining to the valuation of U.S. 
packing. 

Headquarters Ruling Letter (HRL) 545224 issued September 19, 
1994, as Internal Advice 86/92, determined that the toys and their plas- 
tic containers were classifiable in the appropriate headings for toys, 
jewelry, etc., under General Rule of Interpretation (GRI) 1, HTSUS. 
Therefore, the U.S. origin packing, .e., the plastic containers, and the 
imported merchandise, i.e., the toys, were not separately classifiable. 
HRL 545224 stated that the containers were used in placing the 
imported toys “in condition, packed ready for shipment to the United 
States.” Accordingly, the cost of the containers was considered an addi- 
tion to the price actually paid or payable in accordance with 
§ 402(b)(1)(A) of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA) (19 U.S.C. § 1401a(b)(1)(A)). HRL 545224 is 
set forth in Attachment A to this document. 

Upon further review of HRL, 545224, Customs is of the opinion that 
the statement that “the imported articles and their plastic containers 
were classifiable in the appropriate headings for toys, jewelry, etc., 
under GRI 1, HTSUS” is incorrect. Pursuant to HRL 544294 dated July 
7, 1989, HRL 544458 dated February 23, 1990, and HRL 544667 dated 
July 30, 1991, U.S. packing materials or packing containers are sepa- 
rately classified from the imported merchandise contained therein. In 
HRL 545224, the plastic containers are U.S. origin packing materials 
and, therefore, are classified under subheading 9801.00.10, HTSUS, 
separately from the imported merchandise. Thus, the value of the U.S. 
packing materials or packing containers, i.e., the plastic containers, is 
not included in the appraised value of the foreign merchandise, i.e., the 
toys. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed ruling HRL 546043, modifying 
HRL 545224, is set forth in Attachment B to this document. 

Claims for detrimental reliance under § 177.9, Customs Regulations 
(19 CFR § 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: October 4, 1995. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CustToMs SERVICE, 
Washington, DC, September 19, 1994. 


VAL CO:R:C:V 545224 CRS 


Category: Valuation 
District DIRECTOR 
US. Customs SERVICE 
PO. Box 9516 
El Paso, TX 79985 


Re: Internal Advice 86/92; U.S. origin packing; appraised value; dutiable value; C.S.D. 
89-26; HRL 544294; HRL, 544667. 


DEAR SIR: 

This is in reply to your memorandum to the Director, Customs Information Exchange, 
dated November 25, 1992, under cover of which you forwarded internal advice request 
86/92, submitted by Rudolph Miles & Sons on behalf of L.M. Becker & Co. A submission 
was also made by the concerned National Import Specialist ina memorandum dated Febru- 
ary 1, 1993. We regret the delay in responding. 


Facts: 


L.M. Becker (the “importer”) imports small toys, imitation jewelry and other items (the 
“toys”) from Hong Kong, Taiwan and China. The toys are duty-paid at the U.S. port of 
importation and then consigned to unrelated contractors in Mexico. There the toys are 
placed one each in small, plastic, oval- or elliptically-shaped containers of U.S. origin, which 
the buyer also consigns to the Mexican contractors. The containers are designed to be sold 
with their contents through vending machines. The containers and their contents are re- 


imported into the U.S. through the port of El Paso. 

The importer contends that the appraised value of the imported merchandise (the toys 
and containers) should not include the value of the U.S. origin packing, i.e., the egg-shaped, 
plastic containers. In support of this contention the importer cites Headquarters Ruling 
Letter (HRL) 731806 of November 18, 1988 (also published as C.S.D. 89-26), which held 
that U.S. packaging materials are eligible for duty-free treatment under subheading 
9801.00.10, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), so 
long as they satisfy the criteria for classification in that subheading. The importer also 
cites HRL 544294 dated July 7, 1989, and HRL 544723 dated October 23, 1991, in support 
of its position. 

In your memorandum of November 25th you state that the imported merchandise 
should be appraised as a unit, with the appraised value subsequently adjusted in respect of 
the value of the U.S. containers in order to arrive at the dutiable value of the merchandise. 
This position is also advocated by the National Import Specialist in her memorandum of 
February Ist. The eligibility of the imported merchandise for the reduction in duty pro- 
vided for in subheading 9902.71.13, HTSUSA, depends on whether the U.S. packing con- 
tainers are included in the appraised value of the imported merchandise. 


Issues: 


The issues presented are: (1) whether the value of U.S. packing is included in the 
appraised value of the imported toys; and (2) whether the term “value” as used in subhead- 
ing 9902.71.13, HTSUSA, refers to appraised value or dutiable value. 


Law and Analysis: 


Merchandise imported into the United States is appraised in accordance with section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (19 U.S.C. 
§ 1401a; TAA). The preferred method of appraisement it is transaction value, defined as 
“the price actually paid or payable for the [imported] merchandise when sold for exporta- 
tion to the United States, “plus certain enumerated additions, including the packaging 
costs incurred by the buyer with respect to the imported merchandise. 19 U.S.C. 
§ 1401a(b)(1)(A). 
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Assuming transaction value is the appropriate basis of appraisement, packing costs 
constitute an addition to the price actually paid or payable. 19 U.S.C. § 1401a(b)(1)(A). In 
this regard, section 402(h) of the TAA provides: 


(3) The term “packing costs” means the cost of all contains and coverings of what- 
ever nature and of packing, whether for labor or materials, used in placing merchan- 
dise in condition, packed ready for shipment to the United States. 


19 U.S.C. § 1401a(h)(3). Retail packing is included in the statutory definition of packing 
costs and must be added to the price actually paid or payable. HRL 544230 dated December 
22, 1988. 

In support of its position the importer cites HRL 544294 dated July 7, 1989, which held 
that if packaging material of U.S. origin is classifiable in subheading 9801.00.10, HTSUSA, 
there is no legal authority to treat the packaging as part of the appraised value of the 
imported merchandise, and that items separately classified must be separately appraised. 

This position was affirmed in HRL 544667 dated July 30, 1991. There we stated in perti- 
nent part: 


With regard to determining appraised value, the principle that imported merchan- 
dise be appraised in accordance with its classification applies. Thus, where American 
packaging is classified under subheading 9801.00.10, HTSUSA, and the merchandise 
packed in the American packaging is classified in a subheading within the nomencla- 
ture between Chapters 1 and 97, no authority exists to combine the respective 
appraised value. Because the packaging and merchandise are treated as separately 
classifiable entities, their appraised values are separate * 


However, this is not the case with regard to the merchandise that is the subject of the 
instant internal advice request. The National Import Specialist states in her memorandum 
that the imported articles and their plastic containers are classifiable in the appropriate 
headings for toys, jewelry, etc., under General Rule of Interpretation 1. Thus in this 
instance, the U.S. origin packing, i.e., the plastic containers, and the imported merchandise 
are not separately classifiable. 

Instead, the U.S. origin containers are classifiable with the toys. The containers are used 
in placing the imported toys “in condition, packed ready for shipment to the United 
States.” 19U.S.C.§ 1401a(h)(3). Accordingly, the cost of the containers is an addition to the 
price actually paid or payable in accordance with section 402(b)(1)(A) of the TAA. 19 U.S.C. 
§ 1401a(b)(1)(A). 

The importer contends that term “value,” as used in subheading 9902.71.13, HTSUSA, 
refers to the dutiable value rather than appraised value of imported merchandise. Section 
500 of the Tariff Act of 1930, as amended (19 U.S.C. § 1500), is the general authority for 
Customs to appraise imported merchandise. It provides that Customs shall appraise mer- 
chandise by ascertaining its value under section 402 of the TAA. In addition, section 503 of 
the Tariff Act of 1930, as amended, provides: 


Except as [otherwise] provided * ** the basis for the assessment of duties on 
imported merchandise subject toad valorem rates of duty or rates based upon or regu- 
lated in any manner by the value of the merchandise, shall be the ogeegys value 
determined upon liquidation, in accordance with section 1500 of this title * 


19 U.S.C. § 1503. Thus to restate, where a rate of duty is regulated by the value of imported 
merchandise, the term “value” refers to the appraised value of the merchandise deter- 
mined in accordance with section 402 of the TAA. Accordingly, the term “value” in sub- 
heading 9902.71.13, HTSUSA, refers to the appraised value of the imported merchandise. 
See also C.S.D. 81-36; HRL 543319 dated January 17, 1985. Finally, we have not addressed 
the question of the proper dutiable value of the imported merchandise since this issue was 
not raised by the internal advice request. 


Holding: 


The value of the U.S. origin containers classified in subheading 9801.00.10, HTSUSA, is 
part of the appraised value of imported merchandise. The term “value” in subheading 
9902.71.13, HTSUSA, refers to appraised value of imported merchandise. 

This decision should be mailed by your office to the internal advice requester no later 
than sixty days from the date of this letter. On that date the Office of Regulations and Rul- 
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ings will take steps to make the decision available to Customs personnel vis the Customs 
Rulings Module in ACS, and tothe public via the Diskette Subscription Service, Freedom of 
Information Act and other public access channels. 
THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


VAL R:C:V 546043 KCC 
Category: Valuation 
DISTRICT DIRECTOR 
US. CuSTOMS SERVICE 
PO. Box 9516 
El Paso, TX 79985 


Re: HRL 545224 modified; U.S. origin packing; appraised value; packing costs; 
§ 402(b)(1)(A) and (h) of the TAA; 19 U.S.C. § 1401a(b)(1)(A) and (h)(3); HRL 544230; 
HRL 544294; HRL 544458; HRL 544667. 


DEAR DISTRICT DIRECTOR: 
This decision concerns Headquarters Ruling Letter (HRL) 545224, issued September 
19, 1994, as Internal Advice 86/92 filed by Rudolph Miles & Sons on behalf of L.M. Becker & 


Co. In pertinent part, HRL 545224 determined that the value of U.S. origin containers clas- 
sified under subheading 9801.00.10, Harmonized Tariff Schedule of the United States 
(HTSUS), was part of the appraised value of the imported merchandise. We have reviewed 
this portion of the decision and determined that it is subject to several interpretations. In 
order to eliminate any ambiguity, it is being modified as follows. 


Facts: 

L.M. Becker (the “importer” ) imports small toys, imitation jewelry and other items (the 
“toys”) from Hong Kong, Taiwan and China. The toys are duty-paid at the US. port of 
importation and then consigned to unrelated contractors in Mexico. There the toys are 
placed one each in small, plastic, oval- or elliptically-shaped containers of U.S. origin, which 
the buyer also consigns to the Mexican contractors. The containers are designed to be sold 
with their contents through vending machines. The containers and their contents are re- 
imported into the U.S. through the port of El Paso. 

HRL 545224 determined that the toys and their plastic containers were classifiable in 
the appropriate headings for toys, jewelry, etc., under General Rule of Interpretation (GRI) 
1, HTSUS. Therefore, the U.S. origin packing, i.e., the plastic containers, and the imported 
merchandise, i.e., the toys, were not separately classifiable. HRL 545224 stated that the 
containers were used in placing the imported toys “in condition, packed ready for shipment 
to the United States. Accordingly, the coat of the containers was considered an addition to 
the price actually paid or payable in accordance with § 402(b)(1)(A) of the Tariff Act of 
1930, asamended by the Trade Agreements Act of 1979 (TAA) (19 U.S.C. § 1401a(b)(1)(A)). 


Issue: 

Is the value of the U.S. origin packing included in the appraised value of the imported 
toys? 
Law and Analysis: 

Merchandise imported into the United States is appraised in accordance with § 402 of 
the TAA (19 U.S.C. § 1401a). The preferred method of appraisement is transaction value, 


defined as “the price actually paid or payable for the [imported] merchandise when sold for 
exportation to the United States,” plus certain enumerated additions, includIng the pack- 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 43, OCTOBER 25, 1995 


ing costs incurred by the buyer with respect to the imported merchandise. 19 U.S.C. 
§ 1401la(h)(1)(A). 

Assuming transaction value is the appropriate basis of appraisement, packing costs 
constitute an addition to the price actually paid or payable. 19 U.S.C. § 1401a(b)(1)(A). In 
this regard, § 402(h) of the TAA provides: 

(3) The term “packing costs” means the cost of all containers and coverings of what- 
ever nature and of packing, whether for labor or materials, used in placing merchan- 
dise in condition, packed ready for shipment to the United States. 

19 U.S.C. § 1401a(h)(3). Retail packing is included in the statutory definition of packing 
costs and stint be added to the price actually paid or payable. HRL 544230 dated December 
22, 1988. 

HRL 544294 dated July 7, 1989, and HRL 544458 dated February 23, 1990, held that, if 
packing material of U.S. origin is classifiable under subheading 9801.00.10, HTSUS, there 
isno legal authority to treat the packing as part of the appraised value of the imported mer- 
chandise because items which are separately classified must be separately appraised. This 
position was affirmed in HRL 544667 dated July 30, 1991. There we stated, in pertinent 
part, that: 

With regard to determining appraised value, the principle that imported merchan- 
dise be appraised in accordance with its classification applies. Thus, where American 
packaging is classified under subheading 9801.00.10, HTSUS, and the merchandise 
packed in the American packaging is classified in a subheading within the nomencla- 
ture between Chapters 1 and 97, no authority exists to combine the respective 
appraised values. Because the packaging and merchandise are treated as separately 
classifiable entities, their appraised values are separate * 

HRL 545224 stated that the imported articles and their shaatict dedi were classifi- 
able in the appropriate headings for toys, jewelry, etc., under GRI 1, HTSUS. Thus, the U.S. 
origin packing, i.e., the plastic containers, and the imported merchandise, i.e., toys, were 
not separately classifiable. The containers were used in placing the imported toys “in 
condition, packed ready for shipment to the United States.” 19 U.S.C. § 1401a(h)(3). 
Accordingly, the cost of the containers was determined to be an addition to the price actu- 
ally paid or payable in accordance with § 402(b)(1)(A) of the TAA. 19 U.S.C. 
§ 1401a(b)(1)(A). 

However, upon reviewing HRL, 545224, we are of the opinion that the statement that 
“the imported articles and their plastic containers were classifiable in the appropriate 
headings for toys, jewelry, etc., under GRI 1, HTSUS” is incorrect. The National Import 
Specialist’s memorandum further states it was suggested that the packaging material be 
viewed as a toy. However, the National Import Specialist stated: 

This office is not in agreement with that concept. Separately imported, the egg 
shaped packaging would not be considered a toy. Further, the egg shaped packaging is 
of a kind now used for packaging vending machine goods. 

Generally, when dealing with importations, foreign packing material is classified with for- 
eign imported merchandise pursuant to GRI 5(b), HTSUS (provided it meets the qualifica- 
tions set out in GRI 5(b), HTSUS). Thus, the foreign packing materials value is included in 
the appraised value of the foreign merchandise. It appears that HRL 545224 treated the 
plastic containers as foreign packing material. 

However, in this situation, the packing material is not of foreign origin, but of U.S. origin. 
Pursuant to HRL 544294, HRL, 544458, and HRL 544667, U.S. packing materials or pack- 
ing containers are separately classified from the imported merchandise contained therein. 
The invoice will describe the foreign merchandise, i.e., toy—heading 9503, and U.S. pack- 
ing, t.e., plastic container—subheading 9801.00.10. Since the items are separately classi- 
fied, they are separate entities which require separate appraisals for valuation purposes. 
Therefore, the value of the U.S. packing materials or packing containers, i.e., the plastic 
containers, is not included in the appraised value of the foreign merchandise, i.e., the toys. 
Holding: 


The value of the U.S. origin containers classified under subheading 9801.00.10, HTSUS, 
is not part of the appraised value of the foreign merchandise. 
With regard to this issue, HRL 545224 is modified accordingly. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF WOMEN’S WOVEN DRESS LINERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain women’s woven dress liners. Comments are 
invited on the correctness of the proposed rulings. 


DATE: Comments must be received on or before November 24, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW.,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7094). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 or Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain women’s woven dress liners. 

District Decision (DD) 807439 of March 22, 1995, classified two 
women’s woven polyester dress liners as garments similar to slips in 
subheading 6208.92.0030, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). After review, Customs has determined 
the garments are properly classified as slips and so is taking this action 
to correct the classification of the garments. 

DD 807439 is set forth in attachment “A” to this document. Head- 
quarters Ruling Letter 958509 modifying the district decision is set 
forth in attachment “B” to this document. Before taking this action, 
consideration will be given to any written comments timely received. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 10, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE. 
Miami, FL, March 22, 1995. 
CLA-2-62-DD:C:D 1:122 807439 
Category: Classification 
Tariff No. 6204.44.4010 and 6208.92.0030 
TRISH CASPERS 


DONNA KARAN COMPANY 
600 Gotham Parkway 
Carlstadt, NJ 07072 


Re: The tariff classification of woven dresses and slip like liners from Hong Kong. 


DEAR MS. CASPERS: 


In your letter dated February 23, 1995, you requested a tariff classification ruling. 

The submitted samples, style numbers F157015LB and F157044LB, are women dresses 
made of 100 percent rayon. Accompanying the dresses are slip like liners which fasten to 
the dress by means of loops and snaps. The liners are made of 100 percent polyester woven 
fabric. 

Style F157015LB features a V neckline, short sleeves and a hemmed bottom. Style 
F157044LB features a notched collar, a partial frontal neck opening with three button clo- 
sures, short sleeves, two patch pockets at the waist and a hemmed bottom. Your samples 
will be returned as requested. 

The applicable subheading for the dresses will be 6204.44.4010. Harmonized Tariff 
Schedule of the United States (HTS), which provides for women’s or girls’ suits ensembles, 
suit-type jackets, dresses, skirts divided skirts, trousers, bib and brace overalls, breeches 
and shorts, dresses, of artificial fibers, other, other, women’s. The rate of duty will be 16.9 
percent ad valorem. 

The applicable subheading for the slip like liners will be 6208.92.0030, HTS, which pro- 
vides for women’s or girls’ singlets and other undershirts, slips, petticoats, briefs, panties, 
nightdresses, negligees, bathrobes, dressing gowns and similar articles, other, of man- 
made fibers, other, women’s. The rate of duty will be 16.9 percent ad valorem. 

The dresses fall within textile category 636 while the liners fall within category 652. 
Based upon international textile trade agreements, products of Hong Kong are subject to 
the requirement of a visa and quota restraints. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes. to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 





U.S. CUSTOMS SERVICE 41 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the entry documents are filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

D. LYNN GoRDON, 
District Director, 
Miami District. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 R:C:T 958509 CMR 
Category: Classification 


Tariff No. 6208.11.0000 
Ms. TRISH CASPERS 


DONNA KARAN COMPANY 
600 Gotham Parkway 
Carlstadt, NJ 07072 


Re: Modification of District Decision (DD) 807439 of March 22, 1995; classification of 
dress liners; 6208.92.0030 v. 6208.11.00. 


DEAR MS. CASPERS: 
It has come to Customs attention that we erred in the classification of the dress liners 


which were classified in DD 807439. Therefore, we are issuing this ruling to correct our 
error. 


Facts: 


The liners at issue accompanied women’s woven rayon dresses, styles F157015LB and 
F157044LB. The liners are made to 100 percent polyester woven fabric. They attach to the 
dress with which they are imported by means of loops and snaps. When worn with its dress, 
each liner is shorter than the dress and thus not outwardly exposed. 


Issue: 


Are the dress liners classified as slips in subheading 6208.11, Harmonized Tariff Sched- 
ule of the United States (HTSUS), or as similar to slips in subheading 6208.92, HTSUSA? 
Law and Analysis: 

Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRIs). GRI 1 provides 
that “classification shall be determined according to the terms of the headings and any rel- 
ative section or chapter notes and, provided such headings or notes do not otherwise 
required, according to [the remaining GRIs taken in order].” 

In DD 807439, the subject dress liners were classified as garments similar to slips in the 
provision of heading 6208 for other garments. It is our view, that the dress liners are prop- 
erly classified as slips. Tariff terms are “construed in accordance with their common and 
popular meaning, in the absence of contrary legislative intent.” E.M. Chemicals v. United 
States, 920 F2d 910, 913 (Fed. Cir. 1990). 

“Slip” is defined, in relevant part, in Webster’s II New Riverside University Dictionary, 
(1984), at 1095, as: 

* * * 6, A woman’s undergarment, serving as a lining for a dress. * * * 
The woven dress liners fall squarely within this definition. Although they are referred to as 
“liners”, they serve the same function as slips, i.e., as linings for the dresses with which 
they are imported. It is our belief these “dress liners” fall within the common meaning of 
slips and thus, should be so classified. 


Holding: 
The dress liners which were the subject of DD 807439 of March 22, 1995, are classified as 
women’s woven slips of man-made fibers in subheading 6208.11.0000, HTSUSA, textile 
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category 652, dutiable at 16.8 percent ad valorem. DD 807439 is modified to accord with 
this decision. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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(Slip Op. 95-165) 


NTN BEARING CorRP OF AMERICA, AMERICAN NTN. BEARING 
MANUFACTURING CORP, AND NTN Corp, PLAINTIFFS v. UNITED STATES, 
U.S. DEPARTMENT OF COMMERCE, AND RONALD H. BROWN, SECRETARY, 
US. DEPARTMENT OF COMMERCE, DEFENDANT, AND TORRINGTON CoO., AND 
FEDERAL-MOGUL CORP, DEFENDANT-INTERVENORS 


Court No. 93-08-00501 


Plaintiffs move this Court for judgment upon the agency record pursuant to Rule 56.2 of 
the Rules of the Court challenging the United States Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) final determination of administrative 
review entitled Final Results of Antidumping Duty Administrative Reviews and Revoca- 
tion in Part of an Antidumping Duty Order (“Final Results”), 58 Fed. Reg. 39,729 (1993), 
regarding ball bearings, cylindrical roller bearings, spherical plain bearings, and parts 
thereof from Japan. Specifically, plaintiffs allege that Commerce erred in: (1) deducting 
direct selling expenses from exporter’s sales price rather than adding such expenses to for- 
eign market value (“FMV”); (2) refusing to instruct the United States Customs Service to 
refund antidumping duties deposited on imported merchandise which was re-exported 
instead of being sold to an unrelated party in the United States; (3) including NTN’s sam- 
ple and other sales made outside the ordinary course of trade from the calculation of FMV; 
(4) comparing US. sales to home market sales made at different trade levels; (5) failing to 
make a level-of-trade adjustment for product price differences due to differences in level of 
trade or other factors; (6) denying NTN a level-of-trade adjustment for indirect selling 
expenses; (7) including a theoretical amount for idled equipment in calculating cost of pro- 
duction and constructed value; (8) denying NTN’s claimed interest income offsets to 
interest expense in calculating cost of production and constructed value; (9) calculating 
difference in merchandise on the basis of total costs of manufacture; (10) excluding NTN’s 
home market sales to related parties when calculating FMV; and (11) including needle 
roller bearings with a ratio of between 3:1 to 4:1 in the scope of the antidumping duty 
order. 

Held: Plaintiffs’ motion for judgment upon the agency record is denied. The Court sus- 
tains Commerce’s decision with respect to every issue. In every case, Commerce’s decision 
was reasonable, supported by substantial evidence and in accordance with law. 

[Plaintiffs’ motion denied; case dismissed. ] 


(Dated October 2, 1995) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. Kano, 
Lawrence M. Friedman and Diane A. MacDonald) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Jeffrey M. Telep); 
of counsel: Stacy J. Ettinger, Thomas Fine, Michelle Behaylo, David Ross and Alexandra 
Levinson, Attorney-Advisors, Office of the Chief Counsel for se pel Administration, 
United States Department of Commerce, for defendants. 
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Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr., John M. Breen, Geert De 
Prest and Myron A. Brilliant) for defendant-intervenor The Torrington Company. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul. 


OPINION 


TSOUuCALAS, Judge: Plaintiffs in this action, NTN Bearing Corpora- 
tion of America, American NTN Bearing Manufacturing Corporation 
and NTN Corporation (collectively “NTN”), are manufacturers, 
importers and/or exporters of ball, cylindrical roller and spherical plain 
bearings (“antifriction bearings” or “AFBs”) from Japan subject to the 
proceeding below. NTN contests certain aspects of the final results of 
administrative review of the United States Department of Commerce, 
International Trade Administration (“Commerce”), entitled Final 
Results of Antidumping Duty Administrative Reviews and Revocation 
in Part of an Antidumping Duty Order (“Final Results”), 58 Fed. Reg. 
39,729 (1993), as amended, Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From France, Germany, Italy, 
Japan, Romania, Singapore, Sweden, Thailand, and the United King- 
dom; Amendment to Final Results of Antidumping Duty administrative 
Reviews, 58 Fed. Reg. 42,288 (1993), Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France and the 
United Kingdom; Amendment to Final Results of Antidumping duty 
Administrative Reviews, 58 Fed Reg. 51,055 (1993), and Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From Japan; Amendment to Final Results of Antidumping Duty Admin- 
istrative Reviews, 59 Fed. Reg. 9,469 (1994). 

This action is before the Court on NTN’s motion for judgment upon 
the agency record pursuant to Rule 56.2 of the Rules of the Court. 


BACKGROUND 


On April 27, 1993, Commerce published the preliminary results of its 
administrative review of antidumping duty orders on antifriction bear- 
ings (other than tapered roller bearings) and parts thereof from Japan, 
France, Germany, Italy, Romania, Singapore, Sweden, Thailand and the 
United Kingdom. See Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From Japan; Preliminary Results of Anti- 
dumping Duty Administrative Reviews and Partial Termination of 
Admunistrative Reviews, 58 Fed. Reg. 25,616 (1993).! 

On July 26, 1993, Commerce published the Final Results at issue. See 
Final Results, 58 Fed. Reg. at 39,729. NTN alleges that the Final Results 
are flawed because Commerce improperly: (1) deducted direct selling 
expenses from exporter’s sales price (“ESP”) rather than adding such 


1 See also Antifriction Beari ngs (Other Than Tapered Roller Bearings) and Parts Thereof From France; Preliminary 
Results of Antidumping Duty Administrative Reviews and Partial Termination of Administrative Reviews, 58 Fed. 
Reg. 25,606 (1993); Germany, 58 Fed. Reg. 25,610 (1993); Italy, 58 Fed. Reg. 25,613 (1993); Singapore, 58 Fed. Reg. 
25,620 (1993); Sweden, 58 Fed. Reg. 25,622 (1993); Thailand, 58 Fed. Reg. 25,625 (1993); Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From the United Kingdom; Preliminary Results of Antidumping 
Duty Administrative Reviews, Partial Termination of Administrative Reviews, and Notice of Intent To Revoke Order (In 
Part), 58 Fed. Reg: 25,627 (1993); Ball Bearings and Parts Thereof From Romania Preliminary Results of Antidump- 
ing Duty Administrative Review, 58 Fed. Reg. 25,630 (1993). 





U.S. COURT OF INTERNATIONAL TRADE 47 


expenses to foreign market value (“FMV”); (2) refused to instruct the 
United States Customs Service (“Customs”) to refund antidumping 
duties deposited on imported merchandise which was re-exported 
instead of being sold to an unrelated party in the United States; 
(3) included NTN’s sample and other sales made outside the ordinary 
course of trade from the calculation of FMV; (4) compared U.S. sales to 
home market sales made at different trade levels; (5) failed to make a 
level-of-trade adjustment for product price differences due to differ- 
ences in level of trade or other factors; (6) denied NTN a level-of-trade 
adjustment for indirect selling expenses; (7) included a theoretical 
amount for idled equipment in calculating cost of production (“COP”) 
and constructed value (“CV”); (8) denied NTN’s claimed interest 
income offsets to interest expense in calculating COP and CV; (9) calcu- 
lated difference in merchandise on the basis of total costs of manufac- 
ture; (10) excluded NTN’s home market sales to related parties when 
calculating FMV; and (11) included needle roller bearings with a ratio of 
between 3:1 to 4:1 in the scope of the antidumping duty order. Plaintiffs 
NTN Bearing Corporation of America, American NTN Bearing 
Manufacturing Corporation and NTN Corporation 56.2 Motion for 
Judgment on the Agency Record and Memorandum in Support Thereof 
(“NTN’s Brief”) at 1-36. 

On October 20, 1993, the Court granted NTN’s motion for a prelimi- 
nary injunction, enjoining the liquidation of NTN’s Japan-origin unliq- 
uidated entries of AFBs during the pendency of this litigation. 

On September 27, 1993, and September 30, 1993, respectively, the 
Court granted The Torrington Company’s (“Torrington”) and Federal- 
Mogul Corporation’s (“Federal-Mogul”) motions to intervene in this 
civil action. Torrington, the petitioner in the original investigation, and 
Federal-Mogul, a U.S. manufacturer of AFBs, oppose NTN’s challenge. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 
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1. Deduction for Direct Selling Expenses from Exporter’s Sales Price: 


In the underlying review, Commerce deducted NTN’s United States 
selling expenses from United States price (“USP”) in exporter sales 
price sales. Final Results, 58 Fed. Reg. at 39,778. 

NTN asserts that Commerce should have instead added direct selling 
expenses to FMV. According to NTN, Commerce’s treatment of these 
expenses is contrary to the Court’s decision in NTN Bearing Corp. v. 
United States, 17 CIT 272, Slip Op. 93-56 (Apr. 21, 1993) and many 
other cases. NT'N’s Brief at 8. 

In response, Commerce argues that.19 U.S.C. § 1677a(e)(2) (1988) 
“specifically requires Commerce to reduce exporter’s sales price by 
‘expenses generally incurred by or for the account of the exporter in the 
United States in selling identical or substantially identical merchan- 
dise.’” Defendants’ Memorandum in Opposition to the Motion of NTN 
Bearing Corporation of America, American NTN Bearing Manufactur- 
ing Corporation and NTN Corporation for Judgment upon the Agency 
Record (“Commerce’s Brief”) at 6. Commerce has interpreted the words 


which are contained in 19 U.S.C. § 1677a(e)(2), to include direct and 
indirect selling expenses related to United States sales. Id. 

In Koyo Seiko Co. v. United States, 36 F.3d 1565.(Fed. Cir. 1994), the 
United States Court of Appeals for the Federal Circuit (“CAFC”) agrees 
with Commerce’s position on this question. The CAFC states: 


In an exporter’s sales price transaction, after an initial exporter’s 
sales price is calculated, that value is adjusted, inter alia, pursuant 
to section 1677a(e)(2) by deducting therefrom all selling expenses 
(both direct and indirect) incurred in making U.S. sales. Then, in 
determining an initial foreign market value, appropriate sales are 
identified in the home market or third country pursuant to 19 
U.S.C. § 1677b(a) [(1988)]. Next, the initial foreign market value is 
adjusted, inter alia, by deducting therefrom a “circumstances of 
sale” amount to account for “any difference between the United 
States price and the foreign market value,” 19 U.S.C. § 1677b(a)(4), 
for example, direct selling expenses incurred in making home mar- 
ket sales. In this way, the section 1677b(a)(4) adjustment to foreign 
market value counterbalances the section 1677a(e)(2) adjustment 
to exporter’s sales price. As a result, the two parameters may be 
compared on equivalent terms. 


Koyo Seiko Co., 36 F.3d at 1573. 

The CAFC found that Commerce’s statutory interpretation 
“accounts for the inherently different nature of purchase price and 
exporter’s sales price” and it isn’t “surprising that Commerce feels the 
need to treat them differently to make a fair comparison.” Jd. at 1574. 
Further, “[n]Jothing in the plain language or the legislative history of the 
Antidumping Act precludes Commerce’s approach of adjusting export- 
er’s sales price by deducting therefrom certain direct selling expenses 
incurred in the United States. Indeed, Commerce’s stated rationale for 
its approach is well within the bounds of reasonableness.” Id. at 1575. 
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In light of the CAFC’s decision in Koyo Seiko, 36 F.3d at 1565, the 
Court sustains Commerce’s deduction of NTN’s direct selling expenses 
incurred in the United States from exporter’s sales price as being in 
accordance with law. See NTN Bearing Corp. of Am. v. United States, 19 
CIT__,__, Slip Op. 95-156 at 9-10 (Sept. 6, 1995). See also Koyo 
Seiko Co. v. United States,19CIT __,__, Slip Op. 95-146 at 16-17 
(Aug. 16, 1995). 


2. Re-exports: 


In the Final Results, Commerce refused to instruct Customs to refund 
NTN’s cash deposits for merchandise allegedly re-exported before sale 
to an unrelated party in the United States. Final Results, 58 Fed. Reg. at 
39,738. 

NTN maintains that Commerce unlawfully refused to instruct Cus- 
toms to refund NTN’s antidumping duty deposits paid on merchandise 
entered by a related party and re-exported without a sale occurring in 
the United States to an unrelated party. NT'N’s Brief at 10. NTN argues 
that the Court has previously held that “there is no basis in the statute 
for the assessment of antidumping duties on imports to the U.S. of the 
subject merchandise by related parties which are subsequently re-ex- 
ported without a sale occurring in the U.S.” NTN’s Brief at 10 (quoting 
Torrington Co. v. United States, 17 CIT 199, 212, 818 F Supp. 1563, 1574 
(1993)). NTN asserts that Torrington is consistent with many court 
decisions which hold that the antidumping laws are remedial in nature. 
NTN’s Brief at 10 (relying on Badger-Powhatan v. United States, 9 CIT 
213, 216, 608 F. Supp. 653, 656 (1985); Bomont Indus. v. United States, 
13 CIT 546, 550, 718 F Supp. 958, 962 (1989)). NTN argues that where 
there is no sale in the United States, as is the case here, the United 
States industry has not been injured by sales of foreign merchandise at 
less than fair value. NT'N’s Brief at 10 (citing 19 U.S.C. § 1673 (1988)). 

NTN insists that antidumping duties deposited at the time of entry 
should be refunded if at liquidation, a party can show that merchandise 
covered by certain entries was exported before sale to an unrelated 
party in the U.S. According to NTN, Commerce denied its claimed 
adjustment for re-exported merchandise based on NTN’s failure to sub- 
mit information which was never requested. Id. 

In its determination, Commerce explained: “Because NTN has failed 
to demonstrate that any of its sales are re-exported by its related U.S. 
subsidiary, we have not excluded any of NTN’s imports from our analy- 
sis and will therefore not order Customs to refund cash deposits made by 
NTN on that merchandise.” Final Results, 58 Fed. Reg. at 39,738. 

Commerce agrees that antidumping duties should not be assessed 
against merchandise imported by a party related to a respondent and re- 
exported without a sale to an unrelated party having occurred in the 
United States. Commerce’s Brief at 8. However, Commerce maintains 
that the determination of whether such sales have taken place, and the 
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calculation of an adjustment for such sales, is for Commerce to make. Id. 
Commerce further asserts that NTN never provided evidence of actual 
re-exports. According to Commerce, it was NTN’s responsibility to 
report such re-exports in time for Commerce to verify the claim and 
quantify the adjustment. Id. 

The statutory scheme clearly places the responsibility for making 
determinations concerning re-exportation of merchandise on Com- 
merce rather than on Customs. Determinations regarding the amount 
of dumping duties owing on merchandise is to be made by Commerce 
under 19 U.S.C. § 1673e (1988). Further, the question of whether mer- 
chandise was re-exported is a factual question subject to Commerce’s 
verification. Jd. Commerce is deprived of the opportunity to verify the 
accuracy of claimed re-exports if respondents do not reveal that mer- 
chandise was re-exported during the period of review (“POR”) until the 
time of liquidation, after the review is completed. 

Although NTN presumably knew from the beginning of the adminis- 
trative review that it had re-exported merchandise during the POR, 
NTN failed to alert Commerce until long after the time for submission of 
new factual information had lapsed. Commerce must know that mer- 
chandise was actually re-exported. NTN provided Commerce no basis 
upon which to make that determination. NTN merely asserted that it 
had such re-exports. Erroneously, NTN now attempts to place the bur- 
den on Commerce to seek information concerning re-exports. However, 
it is well-established that a party claiming an adjustment has the 
responsibility of providing Commerce with factual information to sup- 
port the claim. See Timken Co. v. United States, 11 CIT 786, 804, 673 F. 
Supp. 495, 513 (1987). See also Timken Co. v. United States, 18CIT__, 

, 852 F Supp. 1122, 1126 (1994); NTN Bearing Corp. of Am. v. 
United States, 17 CIT 1149, 1157, 835 F. Supp. 646, 652 (1993). As NTN 
did not provide record support for its claimed re-exports, Commerce’s 
rejection of NTN’s claimed adjustment for re-exported merchandise is 
reasonable and in accordance with law. 


3. Ordinary Course of Trade: 


In this review, NTN’s reported data identified, for exclusion from the 
home market database, certain sales as made outside the ordinary 
course of trade. NT'N’s Brief at 12-14. These coded sales included sam- 
ple sales and other zero price or small-quantity sales. Commerce, how- 
ever, found NTN’s evidence insufficient to support the claim that the 
coded sales were made outside the ordinary course of trade. Final 
Results, 57 Fed. Reg. at 38,775. Consequently, Commerce included these 
sales in the calculation of FMV. Id. 
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NTN argues that 19 U.S.C. § 1677b(a)(1)? requires that Commerce 
exclude these sales from the home market database prior to calculating 
FMV. NTN’s Brief 12-14. To justify its claimed exclusion, NTN argues 
that the intent of the parties to the transaction is the overriding factor in 
determining whether sales are sample sales. Jd. at 13. NTN also con- 
tends that because Commerce excluded its sample sales and small quan- 
tity sales as not in the ordinary course of trade in another proceeding, it 
should have done so in the instant case as well. Jd. at 12-14 (citing to 
Tapered Roller Bearings, Finished and Unfinished, and Parts Thereof, 
From Japan; Final Results. of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 4,951 (1992)). Finally, NTN argues that it substan- 
tiated its claim by reporting quantities involved, frequency of transac- 
tions, design specifications, customer information and dates of sale. 
NTN’s Brief at 13-14. 

Torrington and Federal-Mogul support Commerce’s denial of an 
exclusion for NTN’s sales allegedly made outside the ordinary course of 
trade. Memorandum of The Torrington Company in Opposition to 
Motion for Judgment on the Agency Record (“Torrington’s Brief”) at 
11-18; Opposition of Federal-Mogul Corporation, Defendant-Interve- 
nor, to Plaintiffs’ Motion for Judgment on the Agency Record (“Federal- 
Mogul’s Brief”) at 7-14. 

Commerce expressed its position on this issue in the Final Results, 
stating: 


19 U.S.C. 1677b(a)(1)(A) and 19 CFR 353.46(a) [(1993)] provide for 
the exclusion from the calculation of FMV sales made outside the 
ordinary course of trade. In accordance with Department practice, 
respondents bear the burden of proving that foreign market sales 
were made outside the ordinary course of trade. See Murata, Slip 
Op. 93-53 at 8, and Nachi, 798 F. Supp. at 718. In these reviews, var- 
ious respondents requested that the Department designate certain 
foreign market sales as being outside the ordinary course of trade 
because the sales involved sample and prototype merchandise. The 
fact that a respondent has identified merchandise as being a sample 
or prototype, however, is insufficient to render the sales of such 
merchandise outside the ordinary course of trade. Therefore, we 
have examined whether to exclude sales of such bearings from our 
FMV calculations on the basis of the extent to which respondents 
have satisfied their burden of proof by providing specific evidence 
that such sales fall outside the ordinary course of trade * * *. 


2 According to 19 US.C. § 1677b(ai(1): 


The foreign market value of imported merchandise shall be the price, at the time such merchandise is first sold 
within the United States by the person for whom (or for whose account) the merchandise is imported to any other 
person 

(A) at which such or similar merchandise is sold or, in the absence of sales, offered for sale in the principal 
markets of the country from which exported, in the usual commercial quantities and in the ordinary course of 
trade for home consumption 

19 U.S.C. § 1677b(a)(1)(A) (emphasis added) 
Ordinary course of trade is defined as 
the conditions and practices which, for a reasonable time prior to the exportation of the merchandise which is the 
subject of an investigation, have been normal in the trade under consideration with respect to merchandise of the 
same class or kind. 
19 U.S.C. § 1677115) (1988). 
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For the purposes of this review, we have applied the standard set 
forth in Murata, in which the CIT quoted with approval the state- 
ment in Indian Pipes and Tubes, 56 FR at 64755, that the Depart- 
ment does not rely on one factor taken in isolation but rather 
considers all the circumstances particular to the sales in question in 
determining whether they are outside the ordinary course of trade. 
In Murata, the CIT noted that, in other cases, the Department had 
determined that sales were outside the ordinary course of trade not 
only due to the presence of smaller quantities and higher prices, but 
also because the Department found, for example, that prices for 
sample sales were determined separately from standard price lists, 
that customers purchased products for trial or evaluation purposes, 
or that sales were cancelled prior to invoicing * * *. 


* * * ss * * * 


We agree with Torrington that NTN’s sample sales should be 
included in the calculation of FMV. As stated above, the fact that 
respondent identified sales as sample and prototype sales does not 
necessarily render such sales outside the ordinary course of trade. 
Thus, the verification of the designation of certain sales as samples 
merely proves that respondent identified sales recorded as samples 
in its own records. Such evidence does not indicate that such sales 
were made outside the ordinary course of trade for purposes of cal- 
culating FMV in these reviews. Accordingly, we have included 
NTN’s sample sales in the calculation of FMV. 

We also disagree with NTN’s claim that sales of products with a 
sporadic sales history fall outside the ordinary course of trade. 
Infrequent sales of small quantities of certain models is insufficient 
evidence to establish that sales were made outside the ordinary 
course of trade. Thus, because NTN failed to satisfy its burden of 
proof in accordance with the standard set forth above, we have not 
excluded sales identified by NTN as outside the ordinary course of 
trade from the calculation of FMV. 


Final Results, 58 Fed. Reg. at 39,774-75. 

The Court finds that NTN’s characterization of its reported data is 
not substantiated by the administrative record. NTN’s sales informa- 
tion merely identifies certain sales as home market sample sales and 
other sales (including sample sales, sales with zero price, and sales that 
were infrequent) as not in the ordinary course of trade. NTN examined 
only quantity and frequency of sales in determining which sales to 
report as outside the ordinary course of trade.* Japan C.R. Document 
No. 50, Fiche 257, Frames 45, 46. NTN’s deficiency questionnaire 
response provided no additional information. It merely identified sales 
as having been made outside the ordinary course of trade. Japan PR. 
Document No. 293, Fiche 111-12, Frames 92, 10, 11. 

Without a complete explanation of the facts which establish the 
extraordinary circumstances rendering particular sales outside the 
ordinary course of trade, Commerce cannot exclude those sales from 


3 The abbreviations “PR.” and “C.R. refer to the administrative public and confidential records, respectively. The 
identifier “Japan” signifies the country specific record, otherwise, reference is to “Gen. Issues” (i.e., general issues). 
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FMV. “This is particularly true with respect toa blanket classification of 
such sales as prototype without individual justification.” Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From The Federal Republic of Germany; Final Results of Antidumping 
Duty Administrative Review, 56 Fed. Reg. 31,692, 31,713 (1991). Fur- 
ther, the determination of “whether home market sales are in the ordi- 
nary course of trade requires evaluating not just ‘one factor taken in 
isolation but rather * * * all the circumstances particular to the sales in 
question.’” Cemex, S.A. v. United States, 19 CIT __, , Slip Op. 
95-72 at 6 (Apr. 24, 1995) (citing Murata Mfg. Co. v. United States, 
17 CIT 259, 264, 820 F. Supp. 603, 607 (1993) (quoting Certain Welded 
Carbon Steel Standard Pipes and Tubes From India, Final Results of 
Antidumping Duty Administrative Reviews, 56 Fed. Reg. 64,753, 64,755 
(1991)). The Court agrees with Commerce that the mere designation of 
sales as samples in a respondent’s records is not controlling. 

In addition, Commerce’s treatment of sales in another proceeding is 
irrelevant to this case. The Court has stated that “Commerce’s deter- 
minations must be examined on an individual basis taking into account 
all of the relevant facts of each case.” NTN Bearing Corp., 19 CIT at 

, Slip Op. 95-156 at 15 (quoting Nachi-Fujikoshi Corp. v. United 
States, 16 CIT 606, 609, 798 F. Supp. 716, 719 (1992)). Likewise, each 
respondent’s record data stands on its own merit. 

As NTN inadequately substantiated its claim, Commerce properly 
declined to exclude from the home market database, certain sales identi- 
fied by NTN as made outside the ordinary course of trade. The Court 
sustains Commerce’s decision as supported by substantial evidence and 
in accordance with law. See NTN Bearing Corp., 19 CIT at , Slip Op. 
95-156 at 16. See also Timken Co. v. United States, 18 CIT _ “Stl 
865 F Supp. 850, 853 (1994); Nachi-Fujikoshi, 16 CIT at 608-09, 798 798 F 
Supp. at 719. 


4. Comparison of Sales Across Different Levels of Trade: 


In this review, NTN reported sales made at three levels of trade: origi- 
nal equipment manufacturers, distributors and aftermarket. Com- 
merce, however, compared U.S. and home market sales across different 
levels of trade. Final Results, 57 Fed. Reg. at 38,767-68. NTN claims 
that Commerce unlawfully compared sales at different levels of trade. 
NTN also argues that Commerce failed to provide a written explanation 
for its decision to cross trade levels. NT'N’s Brief at 14-17. In particular, 
NTN is concerned that Commerce may not have considered the com- 
mercial value of the merchandise at issue. According to NTN, the 
administrative record is void of evidence indicating that the merchan- 
dise sold at different levels of trade is of approximately equal commer- 
cial value. Id. at 16. See also 19 U.S.C. § 1677(16)(B)(iii) (1988).4 

In response, Commerce maintains that its decision to cross trade lev- 
els was proper and amply explained on the record. Commerce’s Brief at 


4 See infra p. 18-19 n.6. 
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23-25. In addition, Commerce asserts that neither 19 U.S.C. § 1675 
(1988), nor 19 U.S.C. § 1677b (1988), nor 19 U.S.C. § 1677(16) identifies 
the level of trade at which “such or similar” merchandise is sold as rele- 
vant to the calculation of FMV or comparison of FMV with USP Id. at 
23. 

Title 19, United States Code, section 1675(a) requires Commerce to 
calculate the difference between the foreign market value and the 
United States price of the imported merchandise.* Foreign market value 
is defined as the price “at which such or similar merchandise is sold” in 
the country of exportation or to third countries. See 19 U.S.C. 
§ 1677b(a)(1)(A). Before calculating FMV, Commerce must first iden- 
tify, for each U.S. sale, a comparison home market sale. Congress 
addressed the selection of “such” or identical merchandise in 19 U.S.C. 
§ 1677(16).° If identical merchandise, as defined in § 1677(16) is not 
available, Commerce must then proceed to select similar merchandise 
as defined in subsections (B) or (C) of that section. Levels of trade are 
referred to in Commerce’s regulation, 19 C.ER. § 353.58 (1993) which 
provides: 


The Secretary normally will calculate foreign market value and 
United States price based on sales at the same commercial level of 
trade. If sales at the same commercial level of trade are insufficient 
in number to permit an adequate comparison, the Secretary will 
calculate foreign market value based on sales of such or similar 
merchandise at the most comparable commercial level of trade as 
sales of the merchandise and make appropriate adjustments for dif- 
ferences affecting price comparability. 


In this case, Commerce appropriately took commercial value into con- 
sideration in selecting “such or similar merchandise” for comparison 
and not with respect to its decision to cross levels of trade. See Com- 
merce’s Brief at 26 n.7 (explaining its use of the twenty percent cost test 
to ascertain approximate equal commercial value when matching home 
market and U.S. models). 

Further, contrary to NTN’s allegation, Commerce provided ample 
record explanation of its decision to cross levels of trade. Commerce’s 
Final Results state: 


The Department is required by 19 CFR 353.58 to compare mer- 
chandise at different levels of trade if sales at the same commercial 
level of trade do not permit an adequate comparison. Import Admin- 
istration Policy Bulletin 92/1, July 29, 1992. Accordingly, when we 
were unable to compare NTN’s U.S. sales to home market sales of 


519 U.S.C. § 1675(a) pertains to periodic administrative reviews. 
6 Section 1677 provides: 
(16) Such or similar merchandise 
The term “such or similar merchandise” means merchandise in the first of the following categories in respect of 
which a determination for the purposes of part II of the subtitle can be satisfactorily made: 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in 
physical characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 


(iii) approximately equal in commercial value to that merchandise. 
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such or similar merchandise at the same level of trade, we 
attempted to find sales of such or similar merchandise at the next 
most similar level of trade. 


Final Results, 58 Fed. Reg. at 39,767-68 (emphasis added). Therefore, 
Commerce fulfilled its obligation to search the same level of trade for 
comparison of U.S. and home market sales. 

The Court has, on several occasions, affirmed Commerce’s selection 
of most similar merchandise sold in the home market when alternative 
levels were unavailable. See, e.g., NTN Bearing Corp.,19CIT at__, 
Slip Op. 95-156 at 19-20; NT'N Bearing Corp. of Am. v. United States, 18 
CIT___—,__, 881 F Supp. 584, 590-91 (1994). See also NTN Bearing 
Corp. of Am. v. United States,18CIT__,__—_—«, 858 F Supp. 215, 220-21 
(1994); Koyo Seiko Co. v. United States, 17 CIT 474, 477, 840 F. Supp. 
136, 139-40 (1993), aff'd, 20 F.3d 1156 (Fed. Cir 1994). 

In this case, NTN has not provided, nor has the Court uncovered, any 
support for its argument that Commerce’s disregard of levels of trade 
differences is contrary to law. Hence, as NTN has shown no basis for the 
Court to require Commerce to limit its comparison of sales across differ- 
ent levels of trade in which the sales occur, this Court sustains Com- 
merce’s comparison of sales across different levels of trade as in 
accordance with law. 


5. Level-of-Trade Adjustment: 


In addition to crossing levels of trade, Commerce declined to grant 
NTN a level-of-trade adjustment for alleged (1) price differences attrib- 
utable to differences in levels of trade and (2) indirect selling expense 
variances according to trade levels. Final Results, 57 Fed. Reg. at 
39,768. 

NTN claims that if Commerce may compare sales at different levels, it 
must make a price-based adjustment to FMV to compensate for price 
differences in each of the trade levels. NT'N’s Brief at 17. NTN points to 
various record documents to support its claimed adjustment for price 
differentials. Id. NTN asks that Commerce be required to explain why 
NTN did not adequately demonstrate that its price differences among 
the trade levels are due to difference in levels of trade and to state what 
proof would suffice to quantify the claimed adjustment. Id. at 19. 

In addition, NTN claims that Commerce must consider price and indi- 
rect selling expenses in making adjustments to compensate for differ- 
ences affecting price comparability. Id. at 18. See also 19 C.FR. § 353.58. 
NTN claims that Commerce’s denial of any level-of-trade adjustment is 
inconsistent with its past practice. Jd. at 20. According to NTN, its 
record support for the claimed adjustment is consistent with data it pro- 
duced in the second administrative review and in the investigation 
where Commerce had no difficulty quantifying the amount of the level- 
of-trade adjustment. Id. 

Federal-Mogul criticizes the methods that NTN used to quantify its 
claimed adjustments and argues that NTN did not demonstrate entitle- 
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ment to a level-of-trade adjustment quantified as the difference in sel- 
ling prices. Federal-Mogul’s Brief at 14-21. 

When Commerce compares sales at differing levels of trade, it is 
authorized to make a circumstance of sale adjustment pursuant to 19 
U.S.C. § 1677b(a)(4)(B). The implementing regulation for this provision 
states that: 


[iJn calculating foreign market value, the Secretary will make a rea- 
sonable allowance for a bona fide difference in the circumstances of 
the sales compared if the Secretary is satisfied that the amount of 
any price differential is wholly or partly due to such difference. 


19 C.ER. § 353.56(a)(1) (1993). 

Commerce explained to the Court’s satisfaction why NTN’s reported 
data was inadequate. Pointing out the data’s insufficiency, Commerce 
stated: 


[Rlespondents must quantify any price differentials that are 
directly attributable'to differences in levels of trade. Although NTN 
contends that the Department can make a level of trade adjustment 
on the basis of price differences, NTN has failed to demonstrate 
what portion, if any, of those price differences is attributable to dif- 
ferences in levels of trade. 


Final Results, 58 Fed. Reg. at 39,768. The Court agrees that the record 
does not sufficiently support NTN’s claim for an adjustment based on 
price differentials. None of the worksheets submitted by NTN explain 
what part, if any, of the price differences between merchandise sold at 
the different levels of trade are attributable to differences in levels of 
trade rather than to other factors. See Exhibit B-10, Japan C.R. Docu- 
ment No. 28, Fiche 234, Frame 88; Worksheets Nos. 4A, 4B, 5 and 7A, 
Japan C.R. Document No. 28, Fiche 235, Frames 4-6, 8; Exhibit C-3, 
Japan C.R. Document No. 50, Fiche 255, Frame 5. 

In NTN Bearing Corp., 17 CIT at 1154, 835 F. Supp. at 650, the Court 
was also faced with a claim by NTN for a level-of-trade adjustment for 
price differentials and/or an explanation of why its claim was inade- 
quate. In upholding Commerce’s denial of a level-of-trade adjustment, 
the Court focused on Commerce’s position that: 


“NTN’s contention that a level of trade adjustment should be based 
on the measurable difference in prices across levels does not 
address the issue of whether the difference in price is due purely to 
the difference in level of trade, or whether any other factors are 
affecting the difference in price.” 


(quoting Tapered Roller Bearings, Finished and Unfinished, and Parts 
Thereof, From Japan; Final Results of Antidumping Duty Administra- 
tive Review, 56 Fed. Reg. 41,508, 41,512 (1991)). Similarly, in this case, 
the Court upholds Commerce’s denial of a price-based level-of-trade 
adjustment because NTN failed to adequately support its claimed price 
differentials attributed to differences in levels of trade. 





U.S. COURT OF INTERNATIONAL TRADE 57 


Further, there is no statutory requirement that Commerce make a 
level-of-trade adjustment when comparing sales at different trade lev- 
els. Koyo Seiko Co., 17 CIT at 477, 840 F. Supp. at 139. 

Therefore, because NTN failed to quantify its claimed level-of-trade 
adjustment, Commerce’s denial of a circumstances of sale price-based 
adjustment is supported by substantial evidence and in accordance with 
law. 


6. Indirect Selling Expenses: 


In addition to denying NTN a price-based level-of-trade adjustment, 
Commerce concluded that NTN’s request for a level-of-trade adjust- 
ment using indirect selling expenses was 


similarly flawed, because NTN’s allocation of a common pool of 
fixed expenses to different levels of trade using relative sales value 
demonstrates that these expenses do not vary according to levels of 
trade. Because NTN has failed to quantify adequately a level-of- 
trade adjustment, we have not adjusted FMV for differences in lev- 
els of trade. 


Final Results, 58 Fed. Reg. at 39,768. 

NTN asserts that Commerce improperly rejected its allocation meth- 
odology in calculating U.S. and home market selling expenses. NTN’s 
Brief at 22. Pointing out that Commerce accepted its reporting method- 
ology in previous administrative reviews and in the investigative phase 


of this case, NTN argues that Commerce’s current change in policy is 
abrupt and unexplained. Jd. at 23. NTN cites Shikoku Chems. v. United 
States, 16 CIT 382, 388, 795 F Supp. 417, 421 (1992), for the proposition 
that, at some point, Commerce’s methodology must become the law of 
the case. Id. NTN asks that its margins be recalculated using its 
reported expense data because, Commerce’s reallocation methodology 
“is clearly at odds with the administrative record and distorts the 
expense ratios.” Id. 

Federal-Mogul and Torrington both comment that it was “distor- 
tions” caused by NTN that compelled Commerce to reallocate NTN’s 
selling expenses without regard to levels of trade. Id. at 21; Torrington’s 
Brief at 28. Federal-Mogul also maintains that NTN did not demon- 
strate entitlement to a level-of-trade adjustment based on indirect sel- 
ling expense differentials. Federal-Mogul’s Brief at 17-21. Torrington 
contends that NTN’s failure to provide verifiable evidence of differences 
in selling expenses at the individual home market trade levels elimi- 
nated the only possible basis for a level-of-trade adjustment. Torring- 
ton’s Brief at 35. 

Commerce defends its decision to reallocate NTN’s home market and 
US. indirect selling expenses over respective total sales value. Com- 
merce points out that its long-established practice has been to accept a 
respondent’s accounting methodology so long as that methodology is 
reasonable and is used in the respondent’s normal course of business. 
According to Commerce, this practice is intended to obtain pricing 
information that is as accurate as possible. Commerce’s Brief at 40. 
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However, it is Commerce’s position that NTN’s reported indirect selling 
expenses according to levels of trade were based on an allocation meth- 
odology that was unreasonable and not reflective of actual costs 
incurred. Id. 

The Court agrees with Commerce that NTN inadequately supported 
its level-of-trade adjustment claim for indirect selling expenses. 
Although NTN purports to show that it incurred different selling 
expenses for different trade levels, the record demonstrates that NTN’s 
allocation methodology does not reasonably quantify the expenses 
incurred at each level of trade. See Worksheets Nos. 4A, 4B and 5, Japan 
C.R. Document No. 28, Fiche 235, Frames 4-6; Japan C.R. Document 
No. 28, Fiche 234, Frame 85; Exhibit C-3, Japan C.R. Document No. 50, 
Fiche 258, Frame 5. 

Further, NTN’s reliance on Shikoku Chems., 16 CIT at 388, 795 F. 
Supp. at 421, is misplaced. Shikoku dealt with an attempt by Commerce 
to modify its methodology in the advanced stages of an antidumping 
proceeding. At issue, specifically, were the fifth and sixth administrative 
reviews of Cyanuric Acid and its Chlorinated Derivatives From Japan; 
Final Results of Antidumping Duty Administrative Reviews, and 
Revocation on Trichloro Isocyanuric Acid and Revocation in Part on 
Dichloro Isocyanurates, 56 Fed. Reg. 19,338 (1991). The respondent’s 
dumping margins for the previous three consecutive periods of sales had 
been de minimis. In the fifth and sixth administrative reviews, however, 
Commerce altered its methodology for calculating home market pack- 
ing costs, resulting in barely above-de minimis margins. Shikoku 
Chems., 16 CIT at 383-84, 795 F Supp. at 418. In this factual context, 
the court found Commerce’s change in approach unsupported. Impor- 
tantly, in Shikoku, plaintiffs established their reliance on Commerce’s 
previous methodology consistently applied in several reviews. Id. at 
386, 795 F. Supp. at 420 (stating, “[t]he record contains evidence that 
plaintiffs adjusted their prices in accordance with methodology consis- 
tently applied by Commerce in an attempt to comply with United States 
antidumping law”). The court concluded that it was “simply too late to 
mandate another three years of administrative reviews because of a last 
minute ‘improvement’ in Commerce’s methodology.” Id. at 388, 795 F. 
Supp. at 422. In distinct contrast to the facts in Shikoku, this case con- 
cerns only the third administrative review and NTN does not point to 
any record evidence of detrimental reliance on Commerce’s methodol- 
ogy in the investigation or in previous reviews. 

Furthermore, by rejecting NTN’s flawed selling expenses allocation 
in this review, Commerce obviously came to the conclusion that it had 
erred in accepting NTN’s methodology previously. The Court notes that 
in Shikoku, the court explicitly recognized that if the original error was 
significant, “perhaps fairness to petitioners in antidumping investiga- 
tions would warrant correction at even this late date.” Jd. at 388, 795 F. 
Supp. at 422. As Commerce found NTN’s allocation methodology fac- 
tually unsound, Commerce’s change in methodology in this review was 
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a reasonable exercise of agency discretion. Cf NSK Ltd. v. United States, 

OCH... y , Slip Op. 95-138 at 29-30 (Aug. 1, 1995). 
Accordingly, the Court denies NTN’s request for a remand for recal- 

culation of its margins using expense data as reported by NTN. Com- 


merce’s denial of a level-of-trade adjustment based on indirect expenses 
for NTN is affirmed. 


7. Depreciation on Idled Equipment: 


Next, NTN takes issue with Commerce’s inclusion of depreciation on 
idled equipment in the calculation of constructed value and cost of pro- 
duction. NTN’s Brief at 24-25. NTN explains that, in accordance with 
generally accepted accounting principles (“GAAP”) in Japan, this 
expense is not recorded on its company’s books. NTN argues that Com- 
merce’s inclusion of an imputed expense for theoretical depreciation on 
idled equipment is contrary to Ipsco, Inc. v. United States, 965 F.2d 
1056, 1060 (Fed. Cir. 1992), where the CAFC held that constructed 
value must include all actual production costs. Id. 

In its final determination, Commerce rejected NTN’s argument, stat- 
ing: 

We include in the fully absorbed factory overhead the depreciation 
of equipment not in use or temporarily idle. While Japan’s account- 
ing methodology does provide that depreciation for idle equipment 
may be stopped, we do not accept this accounting method because 
idle fixed assets are a cost to the company ° Based on the 
information in NTN’s supplemental response, we have calculated 
depreciation expenses on NTN’s idle assets and included them in 
the calculation of NTN’s COP/CV for these final results. 


Final Results, 58 Fed. Reg. at 39,756. 

Commerce further explains that it will not rely on a respondent’s 
home country’s GAAP if these principles do not recognize a company’s 
actual costs or distort those costs. Commerce’s Brief at 42-43. 

This Court sustained Commerce’s similar treatment of depreciation 
on idled equipment in NTN Bearing Corp. v. United States, 17 CIT 713, 
721, 826 F Supp. 1435, 1442 (1993), appeal docketed, No. 94-1186 (Fed. 
Cir. 1994), stating: 


These costs, however, are costs involved in the ordinary course of 
business. The fact that the costs of depreciation from idled assets 
and the disposal of fixed assets are not recorded in NTN’s books and 
records is irrelevant to whether these costs are actually incurred 
and should be included in NTN’s cost of production. Furthermore, 
to not. include them would distort the company’s financial position. 


NTN has articulated no convincing new argument to persuade the 
Court to reconsider its decision in NT'N Bearing Corp., 17 CIT at 713, 
826 F Supp. at 1435. Therefore, the Court sustains Commerce’s treat- 
ment of depreciation on idled equipment in calculating COP and CV. 
8. Interest Expense Offset: 

In this review, NTN claimed an interest income offset for interest 
income. Commerce disallowed the claimed interest income offset stat- 
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ing: “Since NTN did not differentiate between interest income derived 
from investment activity as opposed to bearing manufacturing opera- 
tions in its calculation of net interest expense, we have disallowed an off- 
set to interest expense in the calculation of COP and CV.” Final Results, 
58 Fed. Reg. at 39,756-57. 

NTN challenges Commerce’s disallowance of an offset to interest 
expense for interest income. NTN’s Brief at 25-27. NTN relies on Tim- 
ken Co. v. United States, 18 CIT___, __, 852 F Supp. 1040, 1048 
(1994), where the Court stated that Commerce’s “standard practice has 
been to require respondents to show that interest income is related to 
the general operations of the firm in order for that interest income to be 
used to offset interest expenses in the calculation of COP”. NTN’s Brief 
at 25 (emphasis added). NTN asserts that Commerce failed to apply the 
test set forth in Timken. NTN points out that, in Timken, neither 
respondent was able to tie interest income to the manufacture of bear- 
ings. Id. at 26. NTN also argues that Commerce’s denial of the claimed 
offset is either a departure from Commerce’s previous methodology or 
an aberration from its standard practice. Id. at 25-27. Lastly, NTN 
argues that, as it reported this adjustment in the preceding reviews and 
its information was verified, Commerce should have given it an opportu- 
nity to explain or clarify its responses in this review. Plaintiffs’ Reply to 
the Responses of Defendant and Defendant-Intervenors to Plaintiffs’ 
Motion for Judgment on the Agency Record at 14-15. 

In rebuttal, Commerce argues that its reference to “bearing manufac- 
turing operations” in the Final Results does not indicate that NTN was 
required to tie its claimed interest income offset to the production of 
subject merchandise. Commerce maintains that the phrase merely 
refers to NTN’s ordinary operations. Commerce’s Brief at 48. In addi- 
tion, Commerce explains that it generally allows an offset to interest 
expense for interest income earned from a company’s general opera- 
tions. Id. at 45 (citing Timken, 18CIT at__, 852 F. Supp. at 1048, and 
cases cited therein). However, Commerce points out that interest 
income which is unrelated to a company’s operations, such as interest 
income earned from investment activities, is not allowed as an offset. Id. 
at 45-46. 

Torrington argues that NTN’s response disregarded the clear 
requirements of Commerce’s questionnaire. Torrington also points out 
that Commerce used NTN’s actual interest figure, derived from data 
supplied by NTN, instead of applying adverse “best information” 
because of the deficiencies in NTN’s response. In addition, Torrington 
states that offsets should relate to interest income earned from a compa- 
ny’s operations, not from its investment activities. Torrington’s Brief at 
43-46. 

In Timken, the Court found Commerce’s standard practice has been 
to require respondents to “show that interest income is related to the 
general operations of the firm in order for that interest income to be 
used to offset interest expenses in the calculation of COR” Timken, 18 
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CIT at _, 852 F. Supp. at 1048. NTN failed to meet this evidentiary 
requirement. In addition, the Court finds meritless NTN’s implication 
that by referring to NTN’s “bearing manufacturing operations” Com- 
merce applied a narrower test than was applied in Timken. NTN mis- 
characterizes the issue before the Court in Timken. In that case, 
petitioner argued that interest expense could only be offset with interest 
income tied directly to production of the subject merchandise. Timken, 
18CITat___—, 852 F Supp. at 1046. Commerce argued, “the correct test 
isnot whether the interest income is directly related to production of the 
subject merchandise but whether the interest income is related to the 
ordinary operations of the company.” Jd. at _, 852 F. Supp. at 1046 
(emphasis added). The Court agreed. Jd. at __, 852 F Supp. at 1048. 
The Court sees no reason to believe that Commerce’s phraseology in the 
case at bar referred to anything other than NTN’s ordinary operations. 

Further, Commerce’s questionnaire specifically indicated that inter- 
est expense could be offset only by “interest income earned from your 
company’s short-term investments of its working capital.” Commerce 
also requested that NTN “[plrovide a list of the accounts included in the 
total of the interest income offsetting interest expense.” Gen. Issues PR. 
Document No. 2 at 78. Disallowance of NTN’s claimed offset resulted 
from NTN’s failure to comply with Commerce’s standard practice. Spe- 
cifically, NTN failed to explain what accounts were included in the 
claimed offset, how the offset was related to manufacturing operations, 
and notably how “income from sales of marketable securities” qualified 
as interest income appropriate as an offset to interest expenses. 
Compare Japan C.R. Document No. 57, Worksheet No. 5, Fiche 265-67, 
Frame 44. NTN’s ordinary business consists of the manufacture and 
sale of bearings. Reasonably, Commerce sought a nexus between the 
reported interest income and NTN’s bearing manufacturing operation. 
NTN did not comply with Commerce’s clear request for information 
necessary to determine whether an interest income offset was allow- 
able. 

Accordingly, the Court sustains Commerce’s decision to disallow 
NTN’s claimed offset as reasonable, supported by substantial evidence 
and in accordance with law. 


9. Difference in Merchandise Test: 


In the underlying review, NTN reported variable costs of manufactur- 
ing (“VCOM7”) for products sold in the home market and in the United 
States. Commerce implemented a twenty percent difference in mer- 
chandise (“difmer”) test (used to determine whether non-identical 
products in the U.S. and home markets are sufficiently similar that they 
may reasonably be compared) by dividing the difmer adjustment by the 
total costs of manufacture (“COM”) of the U.S. product. 

NTN contests Commerce’s action arguing that Commerce should 
have adhered to its previous methodology of dividing the difmer adjust- 
ment by the VCOM. NTN’s Brief at 27. According to NTN, dividing the 
difmer adjustment by the COM results in an unfair comparison of vari- 
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able costs to total costs. Allegedly, this is unfair because total costs will 
always be higher than variable costs. Jd. at 28-29. NTN asserts that, 
with a higher denominator, the difmer ratio will be reduced increasing 
the likelihood that dissimilar merchandise will be compared. Id. at 29. 
NTN argues that Commerce’s prior methodology resulted in a compari- 
son between variable costs and was more likely to produce a figure rep- 
resentative of differences in the cost of manufacture between two 
similar products. Id. 

Commerce explained its rationale for using COM in the denominator 
in this review, stating: 


The total COM is an appropriate point of reference for the 20-per- 
cent difmer test. We are measuring the physical differences in mer- 
chandise, for which we make an adjustment pursuant to 19 CFR 
353.57. Since differences in VCOM are primarily attributable to 
physical differences in merchandise, it is appropriate to use VCOM 
in the numerator. 

The purpose of choosing the total COM as the point of reference is 
to provide a stable benchmark against which the absolute size of the 
physical difference in merchandise can be compared in order to 
determine if the difference is so large that the two products being 
compared cannot be considered similar for the purposes of the 
model match. We are not using the price of the U.S. model as this 
benchmark because the price of the model may be distorted if the 
model is sold at less than foreign market value in the United States. 


Total COM is preferable to VCOM as a.point of reference because it 
more closely approximates the value of the model. 


Final Results, 58 Fed. Reg. at 39,766. 

Commerce maintains that its current approach is “consistent with 
the policy bulletin.” Commerce’s Brief at 53. Commerce also asserts that 
since neither the statute nor the regulations provide guidance on how 
dissimilar merchandise must be before it cannot be considered “simi- 
lar,” Commerce must make that determination. Id. at 51. 

The Court recently resolved this issue in NTN Bearing Corp. v. 
United States,19CIT__,__, Slip Op. 95-149 at 6-9 (Aug. 18, 1995). 
In that case, Commerce had divided the difmer adjustment by the total 
COM of the U.S. product and then used a twenty percent cap as the 
benchmark for determining comparability. See NTN Bearing Corp., 19 
CiTat__, Slip Op. 95-149 at 5-9. In its decision, the Court held that, 
as neither the statute nor the regulations limits the difmer test to 
VCOM as the denominator, Commerce has broad discretion in deter- 
mining what constitutes “similar” merchandise. The Court stated that, 
although Commerce’s formula for performing the twenty percent dif- 
mer cap had varied over the years, its July 1992 policy bulletin estab- 
lished a consistent policy for performing the test. Accordingly, the Court 
affirmed Commerce’s model match methodology which divided the dif- 
mer adjustment by the total COM of the US. product. See id. at__, 
Slip Op. 95-149 at 9. 
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The Court adheres to its decision in Slip Op. 95-149 and finds that 
Commerce acted appropriately in dividing the difmer adjustment by the 
total costs of manufacturing the U.S. product. Commerce’s decision on 
this issue is sustained as reasonable and in accordance with law. 


10. Arm’s-Length Test: 


In the underlying review, NTN reported home market sales to related 
and unrelated parties. It also requested that Commerce consider factors 
other than strict price comparisons when determining whether sales 
prices to related and unrelated parties were comparable. See Japan C.R. 
Document No: 214, Fiche 339, Frames 45-48. However, Commerce 
excluded NTN’s related party sales of ball and cylindrical roller bear- 
ings when calculating FMV, stating: 


We* * * revised the “arms-length” test that we used for our prelimi- 
nary analysis. Specifically, we deducted from gross prices all 
charges and direct selling expenses to calculate the prices used in 
our “arms-length” test. We also conducted this test according to 
NTN’s reported levels of trade. Using our revised analysis, we 
found that related party prices for ball and cylindrical roller bear- 
ings were lower than unrelated party prices. Therefore, for these two 
classes or kinds of merchandise, we excluded related party sales 
from our analysis. We included related party sales of spherical plain 
bearings in our analysis, because related party prices exceeded 
prices to unrelated parties. 


See Japan PR. Document No. 565 (“Final Results Memo”), Fiche 159, 
Frames 59, 65 (emphasis added). 
In the Final Results, Commerce further stated: 


[I]t has been our longstanding practice to conduct an arm’s-length 
test independently to determine whether prices to related parties in 
foreign markets are equal to or higher than prices to unrelated par- 
ties in those markets. 

Although we revised our arm’s-length test to account for certain 
factors highlighted by NTN, we found nonetheless that NTN’s 
prices to related parties were, for the vast majority of home market 
sales, lower than those to unrelated parties. Therefore, we have 
excluded NTN’s home market sales to related parties from our 
analysis for these final results. 


Final Results, 58 Fed. Reg. at 39,770-71 (emphasis added). 

NTN acknowledges that Commerce attempted to develop a more rea- 
sonable test than a pure price comparison but takes issue with Com- 
merce’s application of the related-party test nevertheless. First, NTN 
argues that Commerce failed to apply the objective standard of 19 C.FR. 
§ 353.45 (1993) in measuring price differences to determine whether 
prices were “comparable.” NTN claims that the regulation requires 
only that prices be comparable, not greater or the same. NTN also 
argues that “comparable” does not mean higher or lower in price. 
NTN’s Brief at 30. 

Next, NTN claims that Commerce should have considered factors 
other than price in determining whether to include related party sales 
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when calculating FMV. Specifically, NTN argues that Commerce erred 
in failing to examine: (1) the way in which the buyer and the seller orga- 
nize their commercial relations; (2) the way in which the parties arrive 
at the price in question; (3) whether the price was settled in a manner 
consistent with the normal pricing practices of the industry in question; 
(4) whether the price was settled in a manner consistent with the way 
the seller settles prices for sales to unrelated buyers; and (5) whether it 
was demonstrated that the price was adequate to ensure recovery of all 
costs plus a profit. According to NTN, all of these factors influence the 
price of a related party transaction and Commerce cannot make mean- 
ingful price comparisons without examining them. Jd. at 29-31. 

NTN also criticizes Commerce for having compared sales when the 
identical bearing model was sold to unrelated and related parties. 
According to NTN, because such sales represent only a small number of 
total models sold, Commerce’s methodology is unrepresentative of the 
total number of sales to related parties. NTN claims that Commerce 
never considered the number of models sold to related and unrelated 
parties as a relevant factor in its decision. Jd. at 31. 

Commerce responds that 19 U.S.C. § 1677b, which defines FMV, does 
not address when Commerce may use related party prices in calculating 
FMV. Commerce’s Brief at 60 (citing Smith-Corona Group v. United 
States, 713 F.2d 1568, 1571 (Fed. Cir. 1983), cert denied, 465 U.S. 1022 
(1984)). Commerce also contends that whether sales are comparable 
must be demonstrated to its satisfaction. Id. at 60-61 (citing 19 C.ER. 
§ 353.45(a)). In addition, Commerce argues that it has broad discretion 
to devise an appropriate methodology to determine whether a particular 
related party’s prices are, in fact, comparable to unrelated party prices. 
Id. at 61. Commerce also defends its comparison of sales of only identical 
models as consistent with its regular practice. Commerce asserts that 
comparison of non-identical models could easily introduce distortions 
into the process. Jd. at 64-65. 

In calculating FMV, Commerce normally excludes sales to related par- 
ties unless the sales were made at arm’s length, i.e., unless the prices of 
those sales are “comparable” to the prices of sales made to unrelated 
parties. See 19 C.FR. § 353.45(a). 

Responding to NTN, Commerce revised the arm’s-length test in an 
attempt to accurately reflect whether NTN’s related party sales were 
made at arm’s length. See Final Results Memo. Applying the arm’s- 
length test, Commerce found that related party prices for sales of ball 
and cylindrical roller bearings were lower than unrelated party prices. 
Id. at 7. Commerce excluded those sales. Similarly, Commerce included 
NTN’s related party sales of spherical roller bearings because related 
party prices for those bearings exceeded prices to unrelated parties. Id. 

The Court disagrees with NTN that Commerce’s arms-length test is 
flawed because Commerce did not take into account certain factors pro- 
posed by NTN. Even assuming, arguendo, that NTN’s proposed factors 
are relevant to Commerce’s determination, consideration of these fac- 
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tors would be speculative as NTN’s narrative response to Commerce’s 
related party inquiry was limited to the statement “[clode ‘1’ is used for 
sales to unrelated customers and code ‘2’ for related customers.” Japan 
C.R. Document No. 50, Fiche 257-58, Frame 32 at 6. NTN provided no 
other information. A respondent must demonstrate that the related 
party price in question is an arm’s-length price. See Creswell Trading 
Co. v. United States, 15 F.3d 1054 (Fed. Cir. 1994). In this case, NTN 
failed to demonstrate that its sales to related parties were at arm’s 
length. 

Moreover, under the applicable statute and regulation, Commerce 
enjoys considerable discretion in deciding whether to include related 
party sales when calculating FMV. Usinor Sacilor v. United States, 18 
CIT___,___—, 872 F Supp. 1000, 1004 (1994). The statute merely pro- 
vides that the prices of sales to a related party “may be used in determin- 
ing the foreign market value.” 19 U.S.C. § 1677b(a)(3). In addition, 
Commerce’s implementing regulation provides that: 


[ilfa producer or reseller sold such or similar merchandise to a per- 
son related as described in section 771(13) of the Act, the Secretary 
ordinarily will calculate foreign market value based on that sale 
only if satisfied that the price is comparable to the price at which the 
producer or reseller sold such or similar merchandise to a person 
not related to the seller. 


19 C.FR. § 353.45(a) (emphasis added). 

The Court will uphold the test that Commerce selects to measure 
whether sales to related parties were made at arm’s-length prices unless 
that test is shown to be unreasonable. See Micron Technology, Inc. v. 
United States, 19CIT__,__, Slip Op. 95-107 at 37 (June 12, 1995). 
See also Usinor Sacilor, 18 CIT at ___, 872 F. Supp. at 1004. Upon 
review, the Court finds that NTN has not demonstrated any record evi- 
dence tending to show that, in application, Commerce’s test was unrea- 
sonable. Cf Micron Technology, 19 CIT at __, Slip Op. 95-107 at 37 
(upholding Commerce’s arm’s-length test given respondent’s failure to 
show that sales to its related customers were made at arm’s-length 
prices); Usinor Sacilor, 18 CIT at__, 872 F Supp at 1004 (upholding 
Commerce’s arm’s-length test as reasonable given the lack of evidence 
showing a distortion of price comparability). 

Hence, as NTN failed to satisfy it’s burden of proving that its sales to 
related parties were at arm’s length, the Court upholds Commerce’s 
arm’s-length test used to evaluate NTN’s related party sales as reason- 
able, in accordance with law and supported by substantial evidence. 


11. Use of 4.1 Roller Length-to-Diameter Ratio to Distinguish Cylin- 
drical and Needle Roller Bearings: 

In this review, Commerce included roller bearings with a roller 
length-to-diameter ratio between 3:1 and 4:1 in its cylindrical roller 
bearing margin calculations. NTN objects to their inclusion, claiming 
that the use of the 4:1 ratio is in direct conflict with the recognized defi- 
nitions of needle and cylindrical roller bearings. NT'N’s Brief at 31-36. 
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NTN requests that the Court reconsider whether needle roller bearings 
with a roller length-to-diameter ratio of between 3:1 to 4:1 are correctly 
within the scope of the order. Id. at 36. 

The Court has previously ruled on this issue and sustained Com- 
merce’s classification of such bearings as cylindrical roller bearings 
within the scope of the relevant antidumping duty order on antifriction 
bearings from Japan. See Koyo Seiko Co. v. United States, 17 CIT 1076, 
834 F. Supp. 1401 (1993), aff'd per curiam, 31 F.3d 1177 (Fed. Cir. 1994). 
The Court of Appeals for the Federal Circuit affirmed this Court’s deter- 
mination in a per curiam decision dated July 18, 1994. 

Accordingly, this Court upholds Commerce’s classification of roller 
bearings with a roller length-to-diameter ratio between 3:1 and 4:1 as 
cylindrical roller bearings. 


CONCLUSION 
The Court finds that, in every case, NT'N’s challenges are unavailing. 
Therefore, in accordance with the foregoing opinion, the Court finds 
that Commerce’s actions are supported by substantial evidence and in 
accordance with law. For the reasons stated above, NTN’s motion for 
judgment upon the agency record is denied in all respects and the Final 
Results are affirmed. This case is hereby dismissed. 





(Slip Op. 95-166) 


UNITED STATES, PLAINTIFF v. E.C. MCAFEE Co. AND OLD REPUBLIC 
INSURANCE CO., DEFENDANTS, AND E.C. MCAFEE CO., THIRD-PARTY 
PLAINTIFF v. ONTARIO LTD. D/B/A CANFLOW SERVICES, AND WASHINGTON 
INTERNATIONAL INSURANCE CO., THIRD-PARTY DEFENDANTS 


Court No. 94-07-00440 


Third-party defendant, Washington International Insurance Co. (“Washington”), 
moves pursuant to Rule 12(b)(5) of the Rules of this Court to dismiss with prejudice the 
third-party complaint of E.C. McAfee Co. (“McAfee”) against Washington. McAfee seeks 
to remove to this Court Action 94-426584 CK, entitled Washington Int’l Ins. Co. v. E.C. 
McAfee Co., filed in the Third Judicial Circuit for the County of Wayne, State of Michigan. 
All parties stipulated at oral argument on September 28, 1995, that the action against 
defendant Old Republic Insurance Co. (“Old Republic”) should be dismissed. 

Held: Third-party defendant Washington’s motion to dismiss is granted. Defendant/ 
third-party plaintiff McAfee’s motion to remove to this Court Action 94-426584 CK, 
entitled Washington Int’l Ins. Co. v. E.C. McAfee Co. is denied. The action against defen- 
dant Old Republic is dismissed. 

(Third-party defendant Washington’s motion to dismiss granted. Defendant/third- 
party plaintiff McAfee’s motion to remove denied. Action against defendant Old Republic 
dismissed. ] 


(Dated October 2, 1995) 


Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Saul Davis, Senior Trial Counsel) for plaintiff. 
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Edmund Maciorowski, RC. (Edmund Maciorowski) for defendant/ third-party plaintiff 
E.C. McAfee Co. 


D’Agostini, Sable and Ruggeri, PC. (Richard J. Sable and Victor J. Torres) for third- 
party defendant Ontario Limited d/b/a Canflow Services. 

Hodes & Pilon (Wayne Jarvis) for defendant Old Republic Insurance Co. 

Sandler, Travis & Rosenberg, PA. (Gilbert Lee Sandler, Arthur K. Purcell, Kenneth N. 
Wolf and Edward Joffe) for third-party defendant Washington International Insurance 
Co. 


OPINION 


TsoucaLas, Judge: Third-party defendant, Washington International 
Insurance Co. (“Washington”), brings a motion to dismiss the third- 
party complaint of E.C. McAfee Co. (“McAfee”) alleging that pursuant 
to Rule 12(b)(5) of the Rules of this Court, the complaint fails to state a 
claim upon which relief can be granted. McAfee seeks to remove to this 
Court Action 94-426584 CK, entitled, Washington Int’l Ins. Co. v. E.C. 
McAfee Co., filed in the Third Judicial Circuit for the County of Wayne, 
State of Michigan. All parties stipulated at oral argument on September 
28, 1995, that the action against defendant Old Republic Insurance Co. 
(“Old Republic”) should be dismissed. 


BACKGROUND 


Plaintiff commenced this action to recover assessed increased duties 
on twenty-four entries of “mixed solvents” entered through Port 
Huron, Michigan, between November 20, 1984 and December 12, 1984. 
Third Party Defendant Washington International Insurance Company’s 


Motion to Dismiss and Memorandum of Law in Support Thereof 
(“Washington’s Brief”) at 2. McAfee subsequently filed a third-party 
complaint against the surety, Washington, for the entries in question. 


DISCUSSION 
1. Dismissal of third-party complaint: 


Washington states that it wrote a $30,000 term bond, as surety, secur- 
ing McAfee’s entries through Port Huron, Michigan, during the period 
of December 15 1983 to December 14, 1984. Washington’s Brief at 2-3. 
Washington maintains that after McAfee defaulted on its debt, Wash- 
ington tendered the sum of $30,000 to the United States Customs Ser- 
vice, representing its maximum bond exposure for increased duty 
assessments for entries made between December 15, 1983 and Decem- 
ber 14, 1984, through Port Huron, Michigan. According to Washington, 
whatever liability it had for the entries in question has now been dis- 
charged. Id. at 3. Washington emphasizes that the bond created pay- 
ment obligations in the surety which run in favor of the United States, 
not the defaulting importer, McAfee. Id. at 5. 

In oral argument held on September 28, 1995, McAfee argued that 
Washington is a necessary party to this suit because of alleged bad faith 
on the part of Washington. McAfee also argued that in its claim against 
Ontario Ltd. d/b/a Canflow Services (“Canflow”) for indemnity, Canflow 
may move to dismiss on the basis of McAfee’s failure to implead Wash- 
ington as a necessary party. 
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The Court finds McAfee’s arguments unpersuasive. Washington, as a 
surety, owed an obligation to the United States government, not McA- 
fee. 19 C.ER. § 141.1(b) (1995) provides: 


The liability for duties, both regular and additional, attaching on 
importation, constitutes a personal debt due from the importer to 
the United States which can be discharged only by payment in full 
of all duties legally accruing, unless relieved by law or regulation 
* * * | Delivery of a Customs bond with an entry is solely to protect the 
revenue of the United States and does not relieve the importer of lia- 
bilities incurred from: the importation of merchandise into the 
United States. 


(Emphasis added). This regulation clearly states that the delivery ofa 
bond protects the United States as opposed to the importer. McAfee does 
not contest the fact that Washington paid its obligations on the bond. As 
such, Washington fulfilled its obligations to the government and should 
not be a third-party defendant in this action. 


2. Removal: 


McAfee as defendant in the Action 94-426584 CK, entitled Washing- 
ton Int’l Ins. Co. v. E.C. McAfee, filed a Notice of Removal with this Court 
on October 21, 1994. McAfee argues that this Court has jurisdiction 
because Washington’s action against McAfee arises from the same series 
of transactions as the case at bar. Notice of Removal at 2. 

In light of the Court’s decision to dismiss the third-party complaint 
against Washington, any claims by Washington against McAfee for 
indemnification are not properly before this Court since there is no basis 
of jurisdiction. Washington’s claims against McAfee are based on con- 
tract theories of indemnity that should be decided in state court. This 
Court also notes that the statute cited by McAfee, 28 U.S.C. § 1441(a) 
(1988), governs removal to District Court, not removal to the United 
States Court of International Trade. Thus, this Court rejects McAfee’s 
Notice of Removal. 


3. Dismissal of claim against Old Republic: 


Finally, at oral argument on September 28, 1995, all parties stipulated 
that the claim against Old Republic should be dismissed. Thus, this 
Court dismisses the claim against Old Republic. 


CONCLUSION 


In accordance with the foregoing opinion, this Court, after due delib- 
eration and a review of all papers and oral argument in this action, finds 
that the third-party complaint against Washington should be dismissed. 
This Court also finds that removal of Washington Int’l Ins. Co. v. E.C. 
McAfee Co., Court Action 94-426584 CK, is improper. Finally, this Court 
finds that the complaint against Old Republic should be dismissed. The 
complaints against Washington and Old Republic are hereby dismissed. 
McAfee’s motion for removal is hereby denied. 
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STELLA M. RUDLOFF PLAINTIFF v. UNITED STATES, ET AL., DEFENDANTS 
Court No. 95-01-00002 
[Determination of the Secretary of the Treasury sustained. ] 
(Dated October 3, 1995) 


Law Offices of Michael P Maxwell (Michael P Maxwell and Edith Sanchez Shea) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Susan Burnett Mansfield), Senoria K. Clarke, Office of the 
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OPINION 


RESTANI, Judge: This matter is before the court on a motion for judg- 
ment upon the agency record by plaintiff Stella M. Rudloff (“Rudloff”). 
Rudloff challenges a decision of the Secretary of the Treasury? (or 
“Treasury”) affirming the denial by Customs of her request for credit 
for a response to a question on the April 4, 1994 Customs broker 
examination. 


FACTUAL BACKGROUND 


On April 4, 1994, Rudloff sat for the Customs broker examination for 
the purpose of obtaining a Customs broker license. Rudloff initially 
received a score of 73, two points below a passing score.® She appealed 
her grade on July 18, 1994, by submitting a written protest to Customs 
challenging Customs’ answers to Questions 33 and 34. Specifically, Rud- 
loff asserted that she had correctly answered both questions and conse- 
quently should have received credit for them. 

Customs notified Rudloff on August 29, 1994, that her appeal as to 
Question 33 had been granted and her grade had been raised to a 74. 
Customs, however, found Rudloff’s answer to Question 34 to be incor- 
rect and denied her appeal as to this question, thus effectively denying 
her a Customs broker license. Rudloff submitted a written appeal to the 
Secretary of the Treasury on October 26, 1994, protesting Custom’s 
adverse decision. The denial of credit for Question 34 was later affirmed 
by the Secretary of the Treasury on November 22, 1994. Suit in this 
court subsequently followed. 


STANDARD OF REVIEW 


In accordance with the standard of review set forth in 19 U.S.C. 
§.1641(e)(3) (1988), a final administrative decision by the Secretary of 


1 Rudloff’s motion for summary judgment was designated a motion for judgment upon the agency record by the court 
in Rudloff v. United States, Slip Op. 95-143, at 9, 10 (Aug. 10, 1995). 

2 Technically, under authority delegated by the Secretary of the Treasury, the Deputy Assistant Secretary of the 
Treasury decides appeals of denials by the United States Customs Service (“Customs”) of applications for Customs 
broker’s licenses. 


3A passing score on the April 4, 1994 Customs broker examination was a 75. See 19 C.FR. § 111.13(e) (1994). 





70 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 43, OCTOBER 25, 1995 


the Treasury denying a Customs broker’s license will be set aside if it is 
not supported by substantial evidence. See Bell v. United States, 17 CIT 
1220, 1223-25, 839 F Supp. 874, 877-79 (1993). 


DISCUSSION 


Pursuant to 19 U.S.C. § 1641(b)(2) (1988), the Secretary of the Trea- 
sury may require that a customs broker’s license applicant 


show any facts deemed necessary to establish that the applicant is 

* qualified to render valuable service to others in the conduct of 
customs business. In assessing the qualifications of an applicant, 
the Secretary may conduct an examination to determine the appli- 
cant’s knowledge of customs and related laws, regulations and pro- 
cedures, bookkeeping, accounting, and all other appropriate 
matters. 


Id. As a general matter, an administrative determination as to the 
appropriateness of various questions and answers on the Customs bro- 
ker’s licensing examination, will be accorded some deference by the 
court. Dilorio v. United States, 14 CIT 746, 747 (1990) (noting that judi- 
cial inquiry into agency’s “formulation and grading of standardized 
examination questions should be limited in scope”). With this in mind, 
the court turns to plaintiff's challenge to Question 34. 

Question 34 requires the examinee to classify a thermometer accord- 
ing to its correct provision of the Harmonized Tariff Schedule of the 
United States (“HTSUS”). The question reads as follows: 


A thermometer consisting: of a clear plastic tube and designed to 
hang freely by a string is sold as a swimming pool accessory. Due to 
its unique design, approximately 90 percent of these thermometers 
are used in pools. Which classification and [General Rule of Inter- 
pretation (“GRI”)] best apply? 

A. 9025.11.40, GRI 3(a) 

B. 9025.11.40, GRI 1 

C. 9506.99.55, GRI 1 

D. 9025.11.20, GRI 1 

E. 9031.80.00, GRI 1 


The correct answer, according to Customs, was “C”. Item 9506.99.55 of 
the HTSUS, USITC Pub. 2690, sec. XX, ch. 95, at 95-9 (Supp. 1 1994) 
[hereinafter “HTSUS”], provides for “[s]wimming pools and wading 
pools and parts and accessories thereof.” GRI 1 provides that “classifica- 
tion shall be determined according to the terms of the headings and any 
relative section or chapter notes and, provided such headings or notes do 
not otherwise require, according to the [remaining General Rules of 
Interpretation].” HTSUS, Gen. R. Interpretation 1, at 1. According to 
Treasury, Note 3 to Chapter 95 establishes the classification of the mer- 
chandise described in Question 34. Chapter Note 3 reads: “[PJarts and 
accessories which are suitable for use solely or principally with articles 
of this chapter are to be classified with those articles.” HTSUS, Note 3, 
ch. 95, at 95-1. The thermometer described in Question 34 is sold as a 
swimming pool accessory, and due to its unique design, approximately 
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90 percent of such thermometers are used in pools. Accordingly, defen- 
dants assert, the thermometer is an accessory suitable for use princi- 
pally with swimming pools under Item 9506.99.55, HTSUS. 

Rudloff chose “B” as the correct answer to Question 34. Item 
9025.11.40 provides as follows: 


Hydrometers and similar floating instruments, thermometers 
* * * recording or not, and any combination of these instruments; 
parts and accessories thereof: 
Thermometers * * *, not combined with other instruments: 
Liquid-filled, for direct reading: 


Item 9025.11.40, HTSUS, at 90-22. Applying Additional U.S. Rule of 
Interpretation (“Additional USRI”) 1(a), and Additional USRI lic) in 
arguments raised in the underlying administrative reviews, Rudloff 
asserts the thermometer described in Question 34 is governed by the 
principal use of goods of the class or kind to which the imported article 
belongs, and consequently should be classified under the more specific 
provision for thermometers, Item 9025.11.40.4 Rudloff’s arguments are 
without merit. 

Rudloff virtually ignores the prefatory statement to the Additional 
U.S. Rules of Interpretation, that is, “[iln the absence of special lan- 
guage or context which otherwise requires.” Here, Chapter Note 3 
clearly indicates that accessories suitable for use principally with 
articles of Chapter 95, are to be classified with those articles.° Chapter 
Note 3 provides special language or context which precludes application 
of the Additional U.S. Rules of Interpretation, assuming, arguendo, that 
such rules are otherwise inconsistent with the answer set forth in “C”. 
This supports choice “C” as the best answer to Question 34. 

The court also disagrees with Rudloff’s claim that Question 34 con- 
tains insufficient facts to classify the merchandise under answer “C”. 
Rudloff argues that “[wlith no other information provided on sales, it 
would be expected that the thermometers were generally sold as ther- 
mometers (except for this one importation).” Pl.’s Reply to Defs.’ Opp’n 
to Pl.’s Mot. J. Agency R. at 7. The question states, however, that the 


thermometer “is sold as a swimming pool accessory * * * [and] approxi- 


4 Additional U.S. Rule of Interpretations l(a) & (c) read as follows: 
In the absence of special language or context which otherwise requires— 
(a) a tariff classification controlled by use (other than actual use) is to be determined in accordance with the 
use in the United States at, or immediately prior to, the date of importation, of goods of that class or kind to 
which the imported goods belong, and the controlling use is the principal use; 


(c) a provision for parts of an article covers products solely or principally used as a part of such articles but a 
provision for “parts” or “parts and accessories” shall not prevail over a specific provision for such part or 
accessory. 


HTSUS, Additional USRI l(a), (c), at 2. 


” Plaintiff argues that a swimming pool, an “architechtual |sic| structure” made of concrete, is not an “article” 
within the meaning of Chapter 95, thus the thermometer is not used in conjunction with an “article” under Chapter 
Note 3. Pl.’s Reply to Defs.’ Opp’n to Pl.’s Mot. J. Agency R. at 8. Plaintiff offers no support for this contention, and even 
admits that there may be other “types of pools” than the one described by plaintiff. Thus, the court declines to employ 
plaintiff's narrow construction of the term “swimming pool” for purposes of reviewing Customs’ answer to Question 
34 
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mately 90 percent of these thermometers are used in pools.” Under the 
facts given, the thermometer’s principal use is as a swimming pool 
accessory and one must conclude that it is sold for such a purpose. As 
“C” was the best answer to Question 34, Rudloff’s appeal as to this ques- 
tion was rejected appropriately. 

Rudloff also argues that Customs’ use of Question 34 was unfair and 
unreasonable. Specifically, Rudloff asserts that a pre-entry classifica- 
tion ruling by a National Import Specialist, who, under similar facts to 
Question 34, classified a thermometer under the same HTSUS provi- 
sion chosen by Rudloff, Item 9025.11.40, establishes the unfairness and 
unreasonableness of the question. See Pl.’s Mot. Summ. J., Ex. D, at 3 
(Cust. PC Rul. 867514 (Oct. 31, 1991)). Even though the pre-entry clas- 
sification ruling was later overruled in a Customs Headquarters ruling, 
Cust. HQ Rul. 952716 (Mar. 3, 1993), Rudloff argues that (1) requiring 
an examinee to know one particular Customs ruling of the many issued 
is unreasonable, and (2) it is unreasonable to require an examinee to 
arrive at a “purportedly ’better’ answer than [a] Customs National 
Import Specialist specializing in the classification of these articles.” 
Pl.’s Reply to Defs.’ Opp’n to Pl.’s Mot. J. Agency R. at 4. 

The court disagrees that Question 34 is unfair and unreasonable. An 
examinee need not know one particular Customs ruling in order to 
answer Question 34 correctly, but rather must apply the HTSUS provi- 
sions and its relevant notes and rules accurately. Question 34 is admitte- 
dly a difficult question, because it requires the examinee to scan three 
chapter notes, all or none of which may be applicable. The entire 
examination should have questions which vary in difficulty and examin- 
ees are permitted 25% errors. Plaintiff's challenge to the examination as 
a whole, however, has been disallowed on procedural grounds, thus 
Question 34 must be viewed in isolation. The court cannot say that 
standing alone the question is inherently unfair. In sum, the court finds 
the question is fair as it reasonably tests “an applicant’s knowledge of 
customs and related laws, regulations and procedures.” 19 U.S.C. 
§ 1641(b)(2). The court finds no error with Treasury’s rejection of Rud- 
loff’s appeal as to Question 34. 


CONCLUSION 


For the foregoing reasons, the court finds that the Secretary of the 
Treasury properly rejected Rudloff’s appeal as to Question 34 of the 
April 4, 1994 Customs broker’s license examination. The Secretary’s 
determination is sustained. 
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OPINION AND ORDER 
INTRODUCTION 


NEWMAN, Senior Judge: The issue presented concerns the proper tar- 
iff classification and rate of duty to be assessed by the United States Cus- 
toms Service (“Customs”) on certain internally grooved seamless 
copper tubing, sold under the trade name “Thermofin” by Hitachi Cable 
Ltd. of Japan and imported by plaintiff during 1989-90. 

Jurisdiction is predicated on 28 U.S.C. § 1581(a), and therefore Cus- 
toms’ classification decision is before the court for de novo review in 
accordance with 28 U.S.C. § 2636. Currently before the court for deci- 
sion are cross-motions for summary judgment. 

The merchandise was classified by Customs under the provision for 
profiles of refined copper in subheading 7407.10.10 of the Harmonized 
Tariff Schedule of the United States (“HTSUS”), effective January 1, 
1989, and duty was assessed at the rate of 6.3 per centum ad valorem. 

Plaintiff claims that the merchandise is properly dutiable as seamless 
tubes and pipes of refined copper under subheading 7411.10.10, HTSUS 
at the rate of 1.5 per centum ad valorem. 


UNDISPUTED FACTS 


The record before the court on the cross-motions comprises: a sample 
8 inch piece of the imported 3/8ths inch diameter Hitachi “Thermofin” 
tubing as well as a sample piece of the “mother” tube from which the 
imported tubing was drawn in the production process (pltf’s exh. 1), 
4-1/2 inch piece of Hitachi LFT-2 low fin copper tube (pltf’s exh. 27), an 
affidavit of Hajime Ichiki (pltf’s exh. 2), a declaration of Osamu Kawa- 
mata (pltf’s exh. 24), United States Patent Nos. 4,373,366 and 4,658,892 
(pltf's exh. 3) describing in detail the production process for the 
imported merchandise and the merchandise itself, and a toy top (pltf’s 
exh. 23) submitted by plaintiff; declarations of Dr. Thomas J. Rabas and 
Norman R. Clevinger were submitted on behalf of defendant. Also, 
copies of marketing literature and numerous other documentary exhib- 
its were submitted in connection with the parties’ motion papers. 
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The merchandise in its condition as imported has a smooth circular 
outer surface, is seamless, of regular cross-section, with helical ridges 
and grooves spiralling the length of the tube on the inner surface. As a 
consequence of the internally grooved surface, the imports while having 
a uniform cross-section, do not have a uniform wall thickness. 

The Thermofin tubing was imported in various diameters ranging 
from 5/16 inches—5/8 inches and packed in wound coils. After importa- 
tion, the tubing was straightened, cut, bent and assembled into evapora- 
tor/condenser coils or heat exchanger units for air conditioning and 
refrigerating systems. The internal grooving affects the movement of 
the liquid or gas passing through the tubing enabling it to perform its 
function in a refrigeration system more efficiently since an extended 
internal surface area of the tubing is exposed to refrigerant fluid that 
passes through the tube and also because the grooved inner surface 
creates increased turbulence in the refrigerant fluid. Enhanced inner 
wall surfaces in copper tubing were developed about 1976 by Hitachi, 
and represented a significant advancement in efficiency of heat transfer 
for refrigeration and air conditioning systems over tubing having a 
smooth inner wall. 

While the inner grooved configuration of the tubing itself causes a lin- 
ear to rotary motion of liquid passing through the tube, neither the tube 
nor the internal grooving rotates or otherwise moves so as to actively 
transmit motion to the liquid or gas passing through the tubing. Both 
the linear and then rotary motion of the liquid passing through the tub- 
ing result from the pressure applied by the system’s compressor to the 
refrigerant fluid in the tubing which simply follows the internal wall 
configuration of ridges and grooves. The purpose of the ridges and 
grooves is not to actively transmit motion to the refrigerant fluid (which 
is accomplished by the compressor), but to enhance the efficiency of heat 
transfer by exposing the refrigerant fluid to more surface area and 
creating within the refrigerant fluid a state of turbulence due to the lin- 
ear/rotary motion. 

According to the United States Patents (exhibit 3), the spiral grooves 
on the inner surface of the tubes were produced by a “grooving 
machine,” and the merchandise is referred to as an “inner surface 
grooved tube.” Further, plaintiff's advertising literature (exhibit 4) 
states that the THERMOFIN tubes have “inner grooves.” Thermofin 
tubes have never been marketed in the United States as threaded tubes. 


DISCUSSION 
I 


Summary judgment pursuant to CIT Rule 56 is appropriate in this 
case inasmuch as no genuine issue as to any material fact exists. Ander- 
son v. Liberty Lobby, Inc., 477 U.S. 242 (1986); Mingus Constructors, Inc. 
v. United States, 812 F2d 1387 (Fed. Cir. 1987). 

Under Chapter 74, Note 1(h), HTSUS (“Note 1(h”), “tubes and pipes” 
are defined as: “Hollow products, coiled or not, which have a uniform 
cross section with only one enclosed void along their whole length in the 
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shape of circles * * *, and which have a uniform wall thickness.:* * * 
Tubes and pipes of the foregoing cross sections may be * * * threaded 
* * *” (emphasis added). According to defendant, because the imported 
product is not “threaded,” lack of uniform wall thickness precludes clas- 
sification of the merchandise under the HTSUS asa tube (i:e., as defined 
in Note 1(h)) and requires classification ofthe imports as profiles. 

To be classifiable as a tube or pipe under Heading 7411, a product 
must, with certain exceptions, meet the specification in Note 1(h) ofa 
“uniform wall thickness.” The definitional specification of “uniform 
wall thickness” under Note 1(h) is concededly absent in the imports by 
virtue of their internal grooving. The relevant exception in Note 1(h) to 
the requirement of uniform wall thickness is for a product that is 
“threaded.” Hence, the imports must be excluded from classification as 
“tubes or pipes” and classifiable as “profiles” unless the imports by vir- 
tue of their internal grooving are “threaded” within the meaning of that 
term in Note 1(h). 

Accordingly, references herein to the imports as “tubes” or “pipes” 
are merely generically descriptive and carry no suggestion as to the 
proper tariff classification of the merchandise, which must be based on 
the pertinent definitions in the HTSUS. 


II 
The controlling dispute, then, between the parties is not whether in a 
dictionary definition or generic sense the imports are tubes or pipes, but 
rather whether the imports meet the HTSUS definition of those prod- 


ucts in Note 1(h), particularly the exception to the “uniform wall thick- 
ness” requirement of “threaded.” See Rule 6, General Rules of 
Interpretation of the Harmonized System (“For legal purposes, the clas- 
sification of goods in the subheadings of a heading shall be determined 
according to the terms of those subheadings and any related notes 
* * *”) Cf Clipper Belt Lacer Co. v. United States, 14 CIT 146, 738 F. 
Supp. 528 (1990), aff'd 923 F.2d 835 (Fed. Cir. 1991). 
The relevant product definitions in Note 1 read: 


(e) Profiles: 

Rolled, extruded, drawn, forged or formed products, coiled or not, 
of a uniform section along their whole length, which do not conform 
to any of the definitions of * * * tubes or pipes. * * * 

(h) Tubes and pipes: 

Hollow products, coiled or not, which have a uniform cross sec- 
tion with only one enclosed void along their whole length * * * and 
which have a uniform wall thickness * * * Tubes and pipes of the 


foregoing cross sections may be * * * threaded * * * . [Emphasis 
added. | 


As the Note 1(h) definition for tubes and pipes, supra, provides statu- 
tory specifications for classification under Heading 7411, it is the tariff 
definition and specifications, not common or commercial meaning, that 
is conclusive for classification purposes See Brookside Veneers, Ltd. v. 
United States, 847 F. 2d 786, 789 (Fed. Cir.), cert. denied, 488 U.S. 943 
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(1988) (definitional limitation of term in tariff headnote is controlling as 
to classification regardless of common or commercial meaning). See also 
Overton & Co. v. United States, 85 Cust. Ct. 76, 80-81, C.D. 4875 (1980). 
Therefore, the court need not ascertain or address the common or com- 
mercial meaning of “tube” or “pipe,” or determine whether or not the 
imports fall within the common or commercial meaning of those terms. 
Those are not issues before the court. 


Ill 


In the interest of narrowing the legal issue in this case, defendant 
admits that the imported product would meet the definition for “tubes 
and pipes” in Note 1(h) if it had a uniform wall thickness; concededly, 
due to the internally grooved surface it does not. The issue, then, is nar- 
rowed to whether the grooving meets the definitional specification 
“threaded.” The court can determine the tariff meaning of that term as 
a matter of law, W.R. Filbin & Co., Inc. v. United States, 945 F.2d 390, 392 
(Fed. Cir. 1991), which may be resolved on a motion for summary judg- 
ment. Digital Equipment Corp. v. United States, 889 F.2d 267, 268 (Fed. 
Cir. 1989). See also Clipper Belt Lacer, 923 F.2d at 837. 

While Note 1(h) defines tubes and pipes, the term “threaded” in the 
Note is itself statutorily undefined. Tariff terms that are statutorily 
undefined are construed in accordance with their common and popular 
meaning, in the absence of a proven commercial meaning different from 
the common meaning or contrary legislative intent. Lynteq, Inc. v. 
United States, 976 F. 2d 693, 697 (Fed. Cir. 1992); E.M. Chemicals v. 
United States, 920 F.2d 910, 913 (Fed. Cir. 1990). Neither party urges 
any special commercial designation for the term “threaded” different 
from the common meaning. Although there is no dispute that the 
imports are not known in the trade as “threaded” tubes, fundamentally, 
it is the common meaning of the term at issue and salient characteristics 
of the merchandise that are controlling of its tariff classification, and 
not whether or not the merchandise is known in the trade by the tariff 
nomenclature. See Clipper Belt Lacer Co., supra. 

“It is well-settled that the meaning of tariff terms is a question of law, 
while the determination whether a particular item fits within that 
meaning is a question of fact.” E.M. Chemicals v. United States, 920 F.2d 
910 (Fed. Cir. 1990); Stewart-Warner Corp. v. United States, 748 F.2d 663 
(Fed. Cir. 1984). As indicated above, the common meaning of the term 
“threaded” is controlling in this case, and determination of such mean- 
ing presents a question of law. See WR. Filbin & Co., supra; Austin 
Chemical Co., Inc. v. United States, 835 F.2d 1423 (Fed. Cir. 1987); 
Sturm, Customs Law & Administration, § 52.6 (“The common meaning 
of a tariff term is not a question of fact, but a question of law to be 
decided by the court. [cases cited.] However, whether a particular item 
fits within that meaning is a question of fact.”).”To assist it in ascertain- 
ing the common meaning of a tariff term, the court may rely upon its 
own understanding of the terms used, and it may consult lexicographic 
and scientific authorities, dictionaries, and other reliable information 
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sources.” Brookside Veneers, Lid., 847 F.2d at 789. See also Marubeni 
Am. Corp. v. United States, 35 F.3d 530 (Fed. Cir. 1994). Where a tariff 
term has various definitions or meanings and has broad and narrow 
interpretations, the court must determine which definition best invokes 
the legislative intent. Richards Medical Co. v. United States, 910 F.2d 
828 (Fed. Cir. 1990). 

With regard to the dispositive issue of whether the imports are 
“threaded” within the common meaning of that term, the parties cite 
numerous lexicographic, encyclopedic and scientific authorities, and 
the industry nomenclature applied to the imports and products similar 
thereto. An analysis of the cited authorities makes it evident that the 
term “threaded” has both physical and functional connotations. For 
example, the McGraw Hill Encyclopedia of Science and Technology, 6th 
ed., Vol. 18 (1987), p. 329 states with regard to threading: 


The forming of a ridge and valley of uniform cross section which spi- 
ral about the inner or outer diameter of a cylinder or cone in an even 
and continuing manner. The work must be produced with sufficient 
uniformity and accuracy so that the resulting threaded part will 
accomplish its intended purpose of fastening, transmitting motion 
or power, or measuring. [Emphasis added. | 
Cf. Atlas Copco North America, Inc. v. United States, 18 CIT ___, Slip 
Op. 93-206 (Oct. 26, 1993) (common meaning of “bolt” was not merely a 
matter of physical structure, but connoted a functional element (attach- 
ment or fastening) “which relates to use in the real world.”) 

As to the factual aspects of whether the imported tubing was 
“threaded,” there is no dispute in this case concerning the physical 
structure or configuration of the internal ridges and grooves in the tub- 
ing or concerning the manner in which the ridges and grooves perform 
their function in the enhancement of heat transfer. After deciding as a 
matter of law the common meaning of the term “threaded” as used in 
Note 1(h), the court must then determine, whether such meaning 
encompasses the internal ridges and grooves of plaintiffs tubing, the 
physical characteristics and function of which are undisputed. E.M. 
Chemicals, supra. 

Plaintiff, stressing primarily physical form—spiral ridges and 
grooves—posits that the foregoing are the essence of threads. To the 
extent that the common meaning of “threaded” has functional connota- 
tions, plaintiff claims that the spiral grooving in the merchandise 
“transmits motion,” and consequently, meets such functional connota- 
tion of the common meaning of “threads.” 

Defendant maintains that, like the common meaning of “threaded” as 
applied to such articles as screws, bolts, nuts, etc., the spiral grooving of 
a tube or pipe must function as a means for attachment or coupling. Dis- 
tinguishing the function of the internal grooving of the imports for heat 
transfer applications from the functions of coupling or attachment as 
commonly connoted by the term “threaded,” defendant insists that the 
internal grooving of the imports have no function in the “transmission 
of motion.” 
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As previously noted, the parties have cited various lexicographic, 
encyclopedic and scientific materials defining and describing the physi- 
cal characteristics and functions of “threads”: Funk & Wagnalls New 
International Dictionary of the English Language (1987), p. 1308; Web- 
ster’s New World Dictionary, Second College Ed. (1984); Webster’s Third 
New International Dictionary of the English Language, Unabridged 
(1993); Encyclopedia Britannica, vol. 20 (1973), p. 92; McGraw-Hill 
Encyclopedia of Science & Technology, 5th Ed. (1982), pp. 126-129, 
692-93; National Bureau‘ of Standards Handbook H28 (1969), Screw- 
Thread Standards for Federal Services, Part 1, §§ 1.01, et. seq., and 
other authorities. From the foregoing extensive lexicographic and ency- 
clopedic authorities, the declaration of Doctor Rabas, a highly qualified 
engineering specialist in heating, refrigeration and air conditioning 
equipment and an expert in heat transfer, the court must agree with 
defendant that as related to tubes and pipes, the term “threaded” as used 
in Note 1(h) contemplates spiral grooving for attachment or coupling of 
sections of tubes with complementary “threaded” components. The 
internally grooved surface of the imported tubing is not used for cou- 
pling or attachment, but rather serves only to extend the surface area of 
the tubing and create turbulence to increase the efficiency of heat trans- 
fer from the refrigerant fluid. 

United States Patent No. 4,373,366 dated February 15, 1983, sub- 
mitted by plaintiff, covers a “grooving machine” for performing a 
“grooving operation,” viz., forming “thin continuous spiral grooves 
formed in the inner surface of the metal pipe.” In no context whatever, 
are the spiral grooves produced by the grooving machine referred to as 
“threads” in patent No. 4,373,366. 

Similarly, in Patent No. 4,658,892 covering heat transfer tubes with 
grooved inner surface or “inner surface grooved tubes” the inner wall is 
described as having spiral grooves trapezoidal in shape, formed from 
triangular ridges at regular intervals having a certain helix angle. 
Again, in no context are the helical grooves and ridges ever referred to as 
“threads” in this patent. 

Plaintiff cites as support for its position that the imports are 
“threaded” a published study, “Effect of Surface Roughness on the Rate 
of Mass Transfer to a Pipe Wall in the Mass Transfer Entry Region,” 59 
Canadian Journal of Chemical Engineering (Dec. 1981), authored by 
members of the faculty of the Chemical Engineering Department at 
Alexandria University, Alexandria, Egypt (pltf’s exh. 8). Plaintiff points 
up that in this study, the writers explained that surface roughness in the 
inner surface of a section of pipe “was made by cutting threads.” How- 
ever, the article also uses the term “threads” in the following context: 
“The three sections [of pipe] were connected to form one straight tube 
using a threaded plastic sleeve * * *.” (Emphasis added.) It is the latter 
function of connection or attachment of pipe sections that is commonly 
mentioned by lexicographers in defining “threads” or “threaded,” not 
creation of surface roughness in a pipe wall for enhancement of heat 
transfer. In any event, as aptly pointed up by defendant, the Canadian 
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scientific journal study by the Egyptian writers cannot be taken to 
authoritatively reflect the common meaning of terms as used in the 
United States. 

In support of its position that the imports are known as “internally 
finned” tubes and not as “threaded” tubes, defendant calls attention to 
Principles of Enhanced Heat Transfer, 1994, p. 201, a Wiley-Inter- 
science publication, John Wiley & Sons, Inc., Figure 8.1(b) (deft’s exh. 
C). The Wiley text describes integral internally finned tubes (including 
helically finned surfaces) and depicts the inner grooved surface feature 
of a product that in form and function is virtually the same as the heli- 
cally grooved imports. Significantly, Hitachi Cable’s “Thermofin” tube, 
which is the imported product, is specifically described in the publica- 
tion as a “micro-fin tube.” Id. at 446-48. 

Similarly, Sumitomo Light Metal Industries, Ltd., a supplier of 
enhanced tubes competitive with the imported product, describes its 
internally finned tubing for air conditioning as “ripple finned tubes.” 
Deft’s exh. D., p. 15. Notwithstanding the physical resemblance of the 
internal spiral grooving of the Hitachi Thermofin tubes to “threading” 
for coupling or attachment, not a scintilla of evidence has been adduced 
by plaintiff showing that any authoritative source regards, or has ever 
referred to, those or similar grooved or enhanced heat transfer products 
as “threaded” tubes. 


IV 


Recognizing the obvious untenability of simply relying on the physi- 
cal form of spiral ridges and grooving as fully comporting with the com- 
mon meaning of “threaded,” Marubeni contends that if function is 
relevant to the issue, then the import’s internal grooving functions to 
“transmit motion” to the refrigerant fluid. 

Defendant maintains that “threads,” as that term is commonly 
understood in relation to tubes and pipes, function for coupling or 
attachment in the same manner as screw threads, and in performing 
such function, tube or pipe threads “transmit motion” in the same sense 
that screw threads transmit motion. 

What is meant by “transmission of motion” as applied to screw 
threads is well explained in The Way Things Work (1971), Vol. 2, Simon 
and Schuster, New York, p. 156 (deft’s exh. B): “Screw threads are used 
for the purpose of fastening (screws and bolts) and for the transmission 
of motion: e.g., arotating screw spindle imparts a longitudinal motion to 
a nut mounted on it” (emphasis added). Further, as explained by Dr. 
Rabas’ declaration submitted by defendant, “transmission of motion” 
occurs when one moving body causes a second body to be placed in 
motion, as in the case of a radio in which the rotation of a knob causes a 
station indicator to move in a linear manner across a dial. By contrast, 
the spiraling movement of liquid or gas inside the imported tubes 
through the internal grooving to create turbulence in the refrigerant 
fluid is not due to movement or rotation of the tube or its internal 
grooves, which remain stationary. Rather, the impetus for both the lin- 
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ear and rotary motion of refrigerant through the internally grooved 
tube is due to a pressure difference generated by an external compres- 
sor, with the internal grooves passively altering the motion of liquid or 
gas from linear to rotary inside the tube. 

Thus, while the internal grooves of the imported product cause liquid 
or gas passing through it to alter its direction of motion from linear to 
rotary flow, both the linear and rotary flow of the refrigerant substance 
within the tube is simply the result of the work of the compressor and 
the liquid or gas simply follows the internal contours of the grooves or 
spiral ridges. Plainly, there is no transmission of motion from the inter- 
nal grooves of the imported product to the liquid or gas, whether the flow 
be linear or rotary. As an analogy, a curved and winding mountain road 
dictates the direction of the moving traffic, but does not transmit motion 
to or produce movement of the vehicles travelling on the road. In use, 
the imports are not rotated to produce a change from linear to rotary 
motion of the liquid or gas, nor does the linear or rotary motion of the 
refrigerant substance cause the tube or its grooving to rotate. 

Plaintiff appears to concede that the linear motion of the liquid or gas 
passing through the system is generated by the compressor, but sug- 
gests that the compressor plays no role in the rotary motion, the latter 
motion being “transmitted” solely by the internal grooving. What plain- 
tiff apparently chooses to ignore is the obvious fact that if the system’s 
compressor ceases to function, there will be little, if any, motion of the 
refrigerant fluid substance in the tubing—either linear or rotary. 
Hence, the helical grooving per se does not transmit motion. 

Plaintiff's proffered example of a child’s top (exh. 23), hand activated 
by pushing down and pulling up on the handle, which then causes the 
connected spirally grooved rod running through the body of the top to 
move up and down and thereby rotate the body of the top around the 
rod, fails to support plaintiff's position. Concededly, the up and down 
motion of the rod running through the body of the top transmits motion 
to the rotating body of the top. However, the internal grooving of the 
imported tubing does not move in any direction. In short, unlike the 
transmission of motion by the vertical movement of the rod or spindle of 
a top applied by pushing or pulling of the handle, in the imports there is 
no “transmission of motion” from the stationary grooving to the refrig- 
erant or from the latter to the former.! 

Plaintiff's contention that there is “transmission of motion” in the 
tubing from the liquid or gas flowing linearly (caused by an external 
compressor) to the liquid or gas caused to flow in a rotary motion by the 
spiral grooving is ingenuous. There still is no transmission of motion 
from the stationary spiral grooving to either the linear or the rotary 
flow, both of which passively follow the contours of the tube’s grooving 
under the impetus of the compressor. By contrast, the rotary motion of 


lAs explained by plaintiff, the top could be operated in an inverted or upside-down position, in which case the rod 
(held inverted by the handle) remains totally stationary and the top rotates around the rod’s spiraled grooving while 
descending simply by the pull of gravity. Obviously, if the top were used in that unorthodox manner, there would be no 
“transfer of motion” from the stationary rod to the top, and the pull of gravity would provide the only impetus for the 
descent of the top’s body toward the handle. 
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screw threads (i.e., by turning a screwdriver) is the impetus for the lin- 
ear motion of the body of the screw penetrating a piece of wood. Simi- 
larly, the rotary motion of the threads of a bolt is the impetus for the 
linear motion of the body of the bolt as it moves through the correspond- 
ing threads of a nut. 


V 

In furtherance of its efforts to include spiral grooving for enhance- 
ment of heat transfer within the term “threaded “ as used in Note 1(h), 
plaintiff urges the court to apply the well settled rule of tariff classifica- 
tion that absent a contrary legislative intent, an eo nomine designation 
(classification by name) without terms of limitation includes all forms of 
the article. Nootka Packing Co. v. United States, 22 CCPA 464, T.D. 
47464 (1935). See also, Hasbro Indus., Inc. v. United States, 879 F.2d 
838, 840 (Fed. Cir. 1989). 

While the tariff classification in Heading 7411 for “tubes and pipes” 
standing alone may be an eo nomine designation, clearly the term 
“threaded” in Note 1(h) is not an eo nomine classification. Indeed, the 
term “threaded” is not per se any tariff classification for goods, but 
rather is aterm of limitation and exception within the definition of tubes 
and pipes in Note 1(h). Moreover, Note 1(h) itself by defining the prod- 
ucts to be classified as tubes and pipes is a clear expression of legislative 
intent that not all forms of such articles are to be included within the 
tariff classification, as plainly that would make the purpose of a statu- 
tory definition superfluous. Therefore, plaintiff's reliance on Atlas 
Copco, supra, citing A.L. Liebman & Sons, Inc. v. United States, 65 Cust. 
Ct. 85, C.D. 4059 (1970), which holds that the common meaning of 
“bolts,” a tariff classification which was statutorily undefined and 
unqualified under the TSUS, was not limited to certain types of bolts, is 
inapposite in the current case. In short, the rule broadly applied to 
determining the scope of undefined and statutorily unlimited eo nomine 
designations is simply not applicable in construing the term “threaded,” 
itself a term of limitation in the Note 1(h) definition of tubes and pipes. 


VI 

Plaintiff further argues that the meaning of “threaded,” as reflected 
by the witnesses’ declarations submitted by defendant, are irrelevant 
because it is common meaning and not commercial designation that is 
controlling. It is true that neither party has claimed nor established a 
“commercial designation” for the term “threaded.” However, plaintiff 
overlooks that common and commercial meanings are presumed to be 
the same, Sangamo Capacitor Div., of Sangamo Weston, Inc. v. United 
States, 779 F.2d 30 (Fed. Cir. 1985), and absent proof that the common 
and commercial meanings differ, the usage of terms by the trade is pre- 
sumed to reflect their common meaning. Moreover, Congress is pre- 
sumed to know the language of commerce, and to have framed tariff acts 
so as to classify commodities according to the general usage and denomi- 
nation of the trade. Esco Manufacturing Co. v. United States, 63 CCPA 
71, C.A.D. 1167, 530 F2d 949 (1976); Nylos Trading Co. v. United States, 
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37 CCPA 71, C.A.D. 422 (1949). Accordingly, when a tariff term is not 
defined in either the HTSUS or its legislative history, the correct mean- 
ing of a term in a tariff provision is the common meaning understood in 
trade and commerce. Schott Optical Glass, Inc. v. United States, 67 
CCPA 32, 612 F.2d 1283 (1979); Clipper Belt Lacer, supra, at 536, n. 3. 
Consequently, while neither party contends there is any special com- 
mercial meaning, the trade usage of the term “threaded” applied to 
tubes as connoting functions of joinder or attachment is quite relevant 
in determining common meaning. 


vil 


The parties refer to the generally helpful, but non-binding, Customs 
Co-Operation Council’s Harmonized Commodity Description and Cod- 
ing System Explanatory Notes (“Explanatory Notes”) for Headings 
7304, 7407 and 7411.2 However, the Explanatory Notes cited by the par- 
ties insofar as they address the classification of “finned or gilled tubes 
and pipes” do not address the issue of whether helically finned tubes are 
“threaded” within the purview of Note 1(h), and therefore, give little 
guidance in resolving the precise issue presented here. 


Vill 
The court must consider a very disturbing aspect of rejecting plain- 
tiff’s claim that the merchandise should have been classified by Customs 
as tubes under Heading 7411. Merchandise similar to the subject inter- 


nally grooved tubing has been imported into the United States since 
approximately 1982, and was consistently classified by Customs under 
the Tariff Schedules of the United States (“TSUS”) as “tubes” of copper 
under item 613.02. Indeed, in a formal ruling issued by Customs in 1982 
(pltf’s exh. 5), the agency ruled that Hitachi’s tubing having “inner 
grooves that are said to improve the flow of liquid in air conditioning 
operations” was classifiable under the provision for pipes and tubes in 
item 613.02, TSUS, at the rate of 2.4 percent ad valorem. However, the 
internal grooving of the merchandise had no significance to the classifi- 
cation of pipes and tubes under item 613.02, as those terms were then 
defined under Headnote 3(e), Part 12, Schedule 6, TSUS. 

The Harmonized Tariff Schedule of the United States (“HTSUS”) 
superseded the TSUS effective January 1, 1989 and classification of cop- 
per tubes and pipes were under HTSUS subheading 7411.10.0000, sub- 
ject to a new definition for tubes and pipes in Note 1(h) of Chapter 74. 
Thus, for the first time in the tariff classification of tubes and pipes, Cus- 
toms had to address specifications of “uniform wall thickness” and 
“threaded,” and in liquidating the entries covered by the current case as 


2 Marubeni Am. Corp. v. United States, 35 F.3d 530, 535, n. 3 (Fed. Cir. 1994); Lynteg, Inc. v. United States, 976 F2d 
693 (Fed. Cir. 1992); Ugg Int'l, Inc. v. United States, 17 CIT 79, 813 F. Supp. 848, 853 (1993); Mita Copystar Corp. v. 
United States, Slip Op. 93-76 (CIT May 20, 1993); Pfaff Am. Sales Corp. v. United States, 16 CIT 1073 (1992). See also 
Medline Industries, Inc. v. United States, Appeal No. 94-1455 (Fed. Cir. Aug. 16, 1995) 

The HTSUS was based on the Harmonized System, a nomenclature system developed by the Customs Cooperation 
Council for use in classification of goods for customs tariff, statistical and transport documentation purposes. The 
Explanatory Notes constitute the Customs Cooperation Council's official interpretation of the Harmonized System. 
See H.R. Conf. Rep. No. 100-576, 100th Cong., 2d Sess. 549 (1988), reprinted in 1988 U.S.C.C.A.N. 1547. 1582. 
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“profiles” Customs determined that plaintiff's imports failed to meet 
the new definition of a “tube.” 

As clear indicia of the legislative intent of a continuity of the TSUS 
treatment of plaintiff's tubes under the HTSUS, plaintiff strongly relies 
on the 1982, 1983, and 1988 International Trade Commission (“ITC”) 
“Conversion Reports”: The Draft Conversion of the Tariff Schedules of 
the United States Into The Nomenclature Structure of the Harmonized 
System, Vol. 16, Section XV, Chapters 74-81, USITC Pub. No. 1213, Aug. 
1982 (“1982 Conversion Report”), particularly the table at 81-9 (pltf’s 
exh. 6); Conversion of the Tariff Schedules Annotated Into the Nomen- 
clature Structure of the Harmonized System: Submitting Report, USITC 
Pub. No. 1400, at v and at p. 31 (June 1983) (pltf’s exh. 10); and Continu- 
ity of Import and Export Trade Statistics After Implementation of the 
Harmonized Commodity Description and Coding System, USITC Pub. 
No. 2051 (January 1988). Prior to enactment of HTSUS, to assist the 
international trade community in the classification of goods, the Com- 
mission cross-referenced item numbers of the TSUS to proposed sub- 
headings of the HTSUS indicating correlation between the TSUS 
classification under item 613.02 and the proposed new corresponding 
classification under subheading 7411.10, the classification now claimed 
by Marubeni. 

Plaintiff accordingly insists, with some justification, that all tubing 
formerly classified under item 613.02, TSUS, now must be classified 
under the cross-referenced provision in the HTSUS as copper tubes. 
Defendant, on the other hand, quite correctly maintains that, particu- 
larly in the classification of copper tubes and pipes under the HTSUS, an 
intent that there be 100 percent correlation in the conversion from 
TSUS to HTSUS should not be adduced from the conversion reports in 
view of the changed definition of tubes and pipes in the HTSUS. 

That the conversion cross-reference must in all cases be approached 
cautiously as a guide to the scope of HTSUS provisions was pointed up 
by the Commission itself in the 1988 ITC report, USITC Pub. No. 2051 
(Jan. 1988): 


The cross-references are designed to assist the international trade 
community in translating a known classification in the TSUSA into 
a likely classification under HTS. The user is strongly cautioned 
against relying on the cross-reference in order to determine legally 
appropriate tariff classifications under the HTS. Such determina- 
tions can only be made by the U.S. Customs Service and depend 
upon the condition of an article as imported, the applicable article 
provisions and rules of classification set out in the HTS, and the 
body of customs practices and regulations relevant to the importa- 
tion. These cross-references are not intended, nor should hee be 
viewed as a substitute for, the traditional tariff classification pro- 
cess. [Emphasis added. ] 


To the same effect, also see Customs’ TSUSA/HTSUS Cross Reference 
Clarification, of July 13, 1988, “Notice of Use Limitations on TSUSA/ 
HTSUS Cross Reference (USITC Publication 2051),” ER., vol. 53, No. 
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139, page 27447, July 20, 1988 (notified importers that the cross-refer- 
ences “should not be viewed as a substitute for the traditional tariff clas- 
sification process”). 

The “traditional tariff classification process”, of course, involves inter 
alia, an application of not merely the language of the subheadings, but 
importantly the definitional notes interpreting the language of the sub- 
heading. If the meaning of a term in a definitional note requires elucida- 
tion, as indicated supra in regard to the term “threaded” in Note 1(h), 
the court interprets the term in conformance with the common meaning 
of the term. 

In sum, the Commission cautioned that notwithstanding its conver- 
sion analysis, the scope of a tariff term must still be derived from the 
traditional interpretive methodologies, including definitional notes and 
the common meaning of the terms used therein. While the conversion 
cross-reference may generally be a useful guide to classification for the 
Customs community, the court must agree with defendant that conver- 
sion cross-reference may not be a reliable guide where the HTSUS defi- 
nition of a product is materially different from the TSUS definition. 
Hence, products that were classifiable as tubes under the TSUS might 
not satisfy the new (and narrower) definition of “tubes” under HTSUS. 

Unlike the definition of “tubes and pipes” under Note 1(h) to Chapter 
74, HTSUS, the definition of “pipes and tubes and blanks therefor” 
under headnote 3(e), Part 2, Schedule 6, TSUS, had no requirement that 
a product have a uniform wall thickness—unless “threaded.” As pre- 
viously observed, Headnote 3(e), TSUS, defining tubes and pipes, unlike 
Note 1(h) of Chapter 74, HTSUS, raised no issue of whether a product 
had a “uniform wall thickness” or was “threaded.” Congress was cogni- 
zant that there were a significant number of changes in nomenclature 
from the TSUS to the HTSUS, and that therefore, decisions by Customs 
and the courts interpreting TSUS provisions could not be deemed as dis- 
positive in interpreting the HTSUS. See H.R. Rep. No. 576, 100th Cong., 
2nd Sess. 549 (1988); 1988 U.S. Code Cong. Ad. News 1547, 1582. Cus- 
toms’ 1982 ruling on the classification of the subject merchandise (pltf’s 
exh. 5) is inoperative under the HTSUS. 


CONCLUSION 


Whether Hitachi’s Thermofin internally enhanced tubing be denomi- 
nated in the trade as helically “grooved,” “finned,” “ridged,” “ribbed,” 
or “roughened,” the internal surface is not “threaded” within the com- 
mon meaning of that term as used in Note 1(h), and consequently plain- 
tiffs merchandise is not classifiable as tubes under the new HTSUS 
definition. Accordingly, the merchandise was properly classified by Cus- 
toms as “profiles” under subheading 7407.10.10, HTSUS. 

Plaintiff's motion for summary judgment is denied, and defendant’s 
cross-motion for summary judgment dismissing this action is granted. 
Judgment shall be entered accordingly. 
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